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PREFACE. 



The First Edition of this Essay was written under 
great inconveniences, as the author then resided abroad, 
and was, consequently, deprived of the advantages to 
be derived from the consultation of the law authorities, 
and from receiving the advice of his legal and commer- 
cial friends, which he should have felt it his duty, and 
consistent with his inclination, to have followed^ 

From having himself practised for many years as an 
insurance and mercantile arbitrator, he is able to judge 
of the necessity of making the important subject which 
he has ventured to treat of more generally known and 
understood. 

Of this new Edition much has been re-written ; and 
many additions have been made to the work, to bring 
the Law and the Practice, as far as concerns Commer- 
cial and Insurance Arbitration, down to the present 
day. 

The author feels himself greatly indebted to the Law 
Reports ; to the various legal works in which this sub- 
ject has been so ably treated,* and, more particularly, 

♦ KYD on Awards; CALDWELL on the Law of Arbitration; 
WATSON on the Law of Arbitration and Awards ; BYTHE WOOD'S 
Selection of Precedents, articles— Arbitration, Vol.IL, Award, Vol. IIL 



VI PREFACE. 

to Mn Chitty's luminous and concise essay on Arbi- 
tration, which is embodied in bis excellent and use- 
ful work on " the Practice of the Law/^ &c. — to him, 
and to all he takes this means of expressing his ac- 
knowledgments and bis thanks. 

During the author's residence abroad, he has had 
the opportunity of consulting the French authorities 
on the subject of Arbitration, and has in his Essay 
availed himself of the erudite work of M. de la Bilen- 
nerie, late chief justice ( president J of one of the 
courts of judicature, the last edition of which was 
published a few months since in Paris. In the Ap- 
pendix the author has said a few words on the subject 
treated of at great length by the above-mentioned 
writer, in his second volume, under the head of "De 
V Arbitrage Ford ;^^ to which (appendix) he requests 
the particular attention of his commercial readers. 

He avails himself of this opportunity to present 
his sincere thanks to the honourable and learned 
gentleman to whom this Essay is, with some teme- 
rity, dedicated, for the very prompt and flattering 
manner in which his compliance with the author's 
request was communicated, and for the personal 
kindness which he ffeceived from him, when he prac- 
tised as a mercantile arbitrator in the city. 

New City Chamhers^ 
\3 Dec, 1834. 
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PRELIMINARY REMARKS. 



'- Arbitration has of late years become of 
the very first importance to the mercantile 
world; the object of every one engaged in 
commerce being to obtain a settlement of all 
bis disputes with as little delay and at as small 
an expense as possible; and it would seem 
obvious to the most casual observer, that many 
cases must be constantly occurring in the vast 
and intricate transactions of the Royal Ex- 
change and of Lloyd^s, which it would be pre- 
ferable to submit to the deliberate judgment 
and comparatively immediate decision of one, 
two or three men, who all, from their previous 
habits, are well acquainted with such business, 
than, after going through the usual and neces- 
sarily protracted delays of a suit at law, to the 
prompt decision of twelve men, inevitably pos- 
sessing different degrees of experience, know- 
ledge, and intelligence. ' 

B 



The author is too well acquainted w ith, and 
has too great a veneration for the principles of 
the law of England, to depreciate the value of 
the decisions of its courts of judicature ; yet it 
cannot be doubted that, notwithstanding these, 
and all that has been written (and much so 
ably written) in elucidation of the various sub- 
jects connected with the commerce of this 
great trading nation, there are still cases very 
frequently occurring on which differences of 
opinion arise, even among the best intentioned 
and best informed men. These differences in 
the practice, always taking the law, when it is 
settled, as the ground-work, the author humbly 
suggests are properly the subjects of ar- 
bitration. 

C The legislature itself has, indeed, by a late 
act (S & jL Wm. IV. c. 42), recognised the 
principle above stated by having at length in- 
terfered in aid of an object by which the 
USEFULNESS of arbitrations may be greatly 
extended, and thus be conducive to the much- 
desired end of all disputes— speedy justice 

L*w,^F!\?i?3f^' awd A DIMINUTION OP EXPENSE.*' 3 

This subject will be treated of more at 
length hereafter. At present it is only neces- 
sary to remark generally, that the great advan- 
tages which arbitrations have over suits at law 
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are these; — ^the parties themselves can be heard 
on oath, and produce their documents without 
the necessity of proving every item, and every 
handwriting, which the forms of the courts of 
judicature require. Many cases occur, where 
it is essential, for the ends of justice, that the 
strict rules of law should be dispensed with ; 
for, from want of precaution, or from other 
causes, it often happens (and more generally 
with the best disposed), that there is no other 
evidence to be had than the parties themselves ; 
and, unless men were to adopt the maxim of 
the sophists — of " living with their friends as 
if they would one day become their enemies,^' 
such cases must often occur. )At has indeed 
been very properly said, (and that by a 
lawyer,) that a judge who can examine the 
parties themselves ; who can observe their 
looks and demeanour ; and who, without being 
confined to the strict rules of evidence, is at 
liberty to decide from circumstances of proba- 
bility, has manifestly a great advantage over 
judges in courts of law, where the forms of 
action, modes of pleading, and rules of evidence 
must be strictly adhered to. \ 
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CHAPTER I. 



Of the arbitrator. 

An Arbitrator is an arbitrary judge* 
This is the true etymology, which we trace 
back to the Roman law ; for, in the Institutes 
which bear the title of "The Elements op 
JusTiNiAN,^^ the discretionary judge is what 
we call an arbitrator ; and the actions depend* 
ingon his arbitration are called "Arbitrary/^ 
An arbitrator was one of the most ancient and 
honourable of judges ; for we frequently read 
in the history of Rome, that arbitrators were 
appointed to settle differences between hostile 
kings, who were allies of the Roman people. 

The difference between the terms Arbiter 
and Arbitrator is great, though as regards the 
practice it is scarcely worthy of notice, for the 
latter is now in general use. An Arbiter, 
however, in law, is a barrister appointed by a 
judge to decide on a legal question ; beyond 






which he cannot go: while an Arbitrator 
is, on the contrary, any person chosen by the 
parties at variance to settle their differences in 
the way he himself may think just and proper. 
The French, to whom we were in former days 
so much indebted for our legal knowledge, and 
whose decisions are still quoted and respected 
by our judges in matters of civil law, view the 
subject in the same light ; for, according to it, 
an Arbitre is one ^ui doit garder les Jbrmalitis 
de justice ; and an Arbitrateur est un amiable 
compositeur d qui Von donne pouvoir de se 

Yelacher du droit. * cfv. mf wio.^"*' 

We may be allowed to notice that these comp.* 
definitions are the reverse of the original mean- 
ing of the words: — Arbiter, "absolute mas- 
ter—" supreme disposer'^ ; i. e. one who decides 
according to his own will and pleasure, or as 
may seem to him fit and proper ; which is the 
precise meaning of our term Arbitrator. 



We proceed to treat of the competency 
and the eligibility of the Arbitrator; be- 
fore which, however, it may be proper to say 
something regarding his power as we find it 
treated of in the Roman law, and as it is recog- 
nised by the law of England. 

An Arbitrator, then, is a judge in equity ; 



3 £q. ca. abr. 80. 



and his judgment is, like that of the Lord 
Chancellor, presumed to be governed purely 
by the law of nature and conscience. From 
his sentence there lies no appeal ; and no legal 
or other tribunal can inquire into the equity 
of his decision. Such was law two thousand 
c Digest 1. 17, t. years ago, and such it is at this day.*" 

As far as regards competency^'— the law 
supposes every man capable of judging, what- 
ever may be his character for wisdom or even 
integrity, competent to be an Arbitrator ; 
because it is said, ^' he is appointed by the 
parties themselves, and if they choose an im- 
proper person they niiust suffer for their own 
folly/^ 

The persons whom the law considers incom- 
petent^ and whose award would be set aside, 
are as follow : — 

1. Those who by nature or accident have 
NO discretion; such, e.g. as an insane 
person, or one deaf and dumb/ 

2. One UNDER AGE, called, in law, an 
infent/ 

3. One under the controul of another; 
such, e. g. as a married woman/ It has 
been held, however, that a womany who 
has the free exercise of her rights, is not 
incompetent to be an arbitratrix/ 

4. A person considered infamous in law by 



d Com. Dig. Hib. 
(G.)Bac.Abr.Arb. 
(C.) 



e Idem. 



/Idem, 



g Watson Arb. 
p. 54» note. 
8 £. T. R. 4. 



having been convicted of treason, or 

FELONY, or PERJURY. 

5. One immediately or even indirectly in- 
terested in the event ; such, e.g. as a 
near relation, and, more particularly, of a 
party in the difference, for aliquis non 
debet esse judex in propria causa, is a 
tnaxim in law ; and because one of the 
great ends of the institution of civil 
society is to prevent men from being 
judges in cases wherein they are concern- 
ed, and to remit the decisions of adverse 
interests to those who have no interest in 
the determination of them.* But where * ^»«: \* ^- *• 
the adverse party was aware, when the 
stibmissioD was made^ that the arbitrator 
wad interested^ and did not object to it 
at the time, the award was held to be 



i 4 Mod. 220. 



ffOOd/ Comb. 218. 

Hard. 44. 

The Freoeb jurisconsultes doubt whether a 3Bia.'com.229. 
foreigner f a baf^rupt, ot a man in prison for 
debt^ may be choden ^ an arbitrator ; but they 
lean to the aide of the affirmative, from not 
wishing to extend more than is absolutely ne- 
cessary the list of incapacities. In general, 
the French agrees^ with the English law in re- 
gard to those who are incompetent to be chosen 
ad an arbitrator, except that, following the 






8 

Roman law, it excludes a woman from that 
office. Clerical men, such e. g. as archbish- 
ops, bishops, canons, prebendaries, &c., are 
said to be competent, because, it is said, they 
participate "owa? bienfaits du contrai social. ^^ 

It is almost unnecessary to observe, that in 
regard to a person who undertakes to practise 
as a general arbitrator, there is an essential 
difference between being legally competent and 
professionally eligible. 

The latter is a delicate subject for the au- 
thor to treat of, but he has no alternative, for 
in a work of this nature it would be unpardon- 
able to pass it over in silence ; and more par- 
ticularly, as it is entirely in consequence of am 
improper choice of arbitraiorSy that references 
have been often deprecated as contrary to their 
intention, viz. — ^retarding the settlement of di^ 
ferences, instead of bringing them to a close. 
In former times, when our commerce was not 
so extensive, and mercantile business was con- 
ducted on a comparatively limited scale, the 
character and requisites of a merchant wane 
not precisely what they are at the present day. 
Now, many of the merchants of England are 
her senators; many rank with hf& nobility; 
and some (as the directors of one of our great 




r 



trading companies) are in power greater than 
even "the princes of the earth. ^^ Heretofore, 
merchants of London aspired to the rank of 
chief magistrate of the city ; — these were the 
times when " the Lord Mayor of London was 
directed to appoint certain grave and discreet 
men to be arbitrators of mercantile differen-. 
ces/^* It may readily be conceived, that if *43Eii».c. w. 
this custom were to be revived, but few per- 
sons on the Exchange or at Lloyd's would 
be found to submit their cases to their deci- 
sion ; for though to be grave on solemn occa- 
sions is as desirable as to be discreet on all, 
yet gravity and discretion are far from being 
the principal requisites in a mercantile arbi- 
trator. 

The word itself, eligible, — implies "wor- 
thy of preference ;^^ therefore it would seem 
that other qualifications are necessary in those 
who pretend to be practitioners in this line. 
These shall be briefly stated : — The first, as a 
ground-work, is a general knowledge of the law, 
as it relates to commerce, navigation, marine 
insurance, and shipping. The next essential 
requisite is, a complete acquaintance with mer- 
cantile business, (or, as an old merchant once 
expressed himself to the author, — " his mind 
must be rounded by commerce,^^) from the 
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most extensive and intricate transactions, down 
to merchants' accounts ; and this latter, though 
generally considered as the exclusive province 
of '^an accountant,'' must not be treated too 
lightly ; for no one can doubt, that a man welU 
skilled in figures, might in complicated matters 
of account give a turn to a balance, which it 
would require all the knowledge of an arbitra- 
tor, equally skilful with himself, to unravel and 
detect: in this acquaintance with mercantile 
business, we include a general knowledge of 
the principal ports and trading countries in the 
world, and their exchanges, monies, weights 
and measures, customs of trade, &c. To these 
must be added, a practical knowledge of ships 
and sea-voyages; and a thorough knowledge, 
also practical, of the business of Lloyd's, com- 
prehending that of an underwriter and of an 
insurance broker. 

The reader may perhaps imagine, that few 
persons will be found who possess these vari- 
ous, and in many respects opposite qualifica- 
tions ; and be may infer from thence, that few 
are eligible bs^ot fit to be, professional mercantile 
arbitrators ; if he do so he will be correct, for 
after all that has been said, the greatest and 
most essential qualifications remain to be 
stated ; but these are indeed not to be obtained 
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by study or labour, for they depend upon the 
moral character of the man, and are obligations 
imposed upon the arbitrator from the nature of 

• 

his duty ; they are as follow : — a disposition to 
act on every occasion with the strictest impar- 
tiality, without any undue regard to the party 
by whom he is chosen ; always recollecting that 
be is not his agent of his advocate, but his 
Judge : to keep his mind free from prejudice ; 
to weigh well the evidence, whether oral or 
written, and to be open to conviction ; not to 
determine hastily, but to regulate his conduct 
by the two great principles which ought to 
govern in a court of equity, ^'Justice and uti" 
lityP Finally, the object of his wishes ought 
at all times to be, to act (according to one of 
the oldest definitions which has been given of 
justice) with the constant and perpetual desire 

of giving to every man that which is due to 

him ' lEi. jast. 1. 1. 

"• 1. 1. s I. 

It has been observed by a legal writer on 
this subject, that, " were the parties submitting 
always certain of appealing to a judge of per- 
fect wisdom and incorruptible integrity, the 
system of Awards would be highly beneficial 
to society/^ This, if unexplained, would seem 
as if intended to discourage such a system alto- 
gether, because the learned writer must have 
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been well aware, that neither in the present, nor 
in any other state of society, could any judge, 
or even any man, of that description be found ; 
he however qualifies his observation by adding, 
"but this system, from the weakness and de- 
pravity of men, frequently becomes the instru- 
ment of the most flagrant injustice, and the 
most serious oppression ; for, from the manner 
in which arbitrations are often conducted, the 
parties, instead of obtaining a speedy termina- 
tion to their disputes at an easy expense, are 
frequently altogether disappointed by having no 
determination at all, and are often involved in a 
m Kyd. 393. most expensivc and tedious litigation.^^^ And 
a more- recent writer on this subject has judi- 
ciously observed to the same effect ; alluding 
to persons undertaking references, without 
being sufficiently acquainted with the law and 
principles of arbitration^ he says, that " the 
award, instead of terminating the difference, 
often becomes the source of disappointment 
and irritation, and makes a submission nothing 
fli Parker pref. vi. but a costly iutroductiou to a law-suit/* *• 



CHAPTER II. 

Of the parties who may refer, and 
of the subjects which may be re- 
ferred to arbitration. 



SECTION I. 

Of the PARTIES who may submit their Differ^ 

ences to Arbitration. 

It would appear evident to those conversant 
with the principles of the English constitution 
that every person who has the legal disposal of 
his property, and whom the law recognises as 
having sufficient understanding for the pur- 
pose, may have the power to submit his dis- 
putes to the decision of a domestic tribunal, 
rather than to be forced into a law-suit, to ob- 
tain that justice which he thinks is his due ; and 
this accords with the modern French law, as 
modified in the Code de procidure civile which 
enacts that, " toutes personnes peuvent compro- 
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mettre sur les droits dorU elles ont la lihre dis- 

a Cod. Pro. art. ^^*j.*^ >»a 

1003. position. 

It follows, therefore, that the only persons 
incapable by law of submitting their disputes 
to arbitration, are precisely those mentioned in 
the preceding chapter, as incapable of acting as 
arbitrators ; i. e. in general, those persons who 
are under a natural or civil incapacity to enter 
into a contract: for, in law and in fact, every 
one capable of suing and of being sued may be 
a party to a reference, that is, as we have just 
observed, may agree to have his cause adjudged 
by a private tribunal instead of a public one. 

This alludes to the principals. It is, how- 
ever, legal in many cases for one person to 
SUBMIT for another. Among these are 
the following: 

4 '^"•'' ^P- 1. A Husband for his wife.* 
ave8.846. g, A Parent or a Guardian for an in- 

e Combe, 318. fent.** 

3 Lev. 17. 

Freem.«,&c. ^ gj^ PARTNERS may submit all their 

differences by three being bound to the 
d 8 Moore. 874. othcr thrce.' 

1 Br. & Bing. 355. 

4. One of several Partners may bind him- 
self, but not the others^ by his own sub- 
mission, even of matters arising out of the 

' JLB.%i;kfSS;. business of the firm.* 

2 Hood. 328, &c. . rw% 1 • /• I • / • 

5. A Trustee may submit for his cestui 

f 3 Esp. N. P. C. •' 

"•'l Lutn. 571. ?«^ ^rUSt/ 
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6. A Counsel or an ^Attorney may 
bind his client in his absence by his con- 
sent to an order of Nisi Prius referring a 
particular case \^ and the court will not (^o^bSlfi'/ctrd: 
set aside such a submission, even upon 

an affidavit of the client that it was against 
his inclination, and even his express pro- 
hibition. But in this case it has been 
very properly suggested, that the prudent 
course is always to have the client in 
court and let him decide for himself.* A^chiuy.Prac.n. 

7. ExECUTORsand Administrators may 
refer disputes arising out of their respec- 
tive situations.* But when ciaimanis, this <Dyer.««. 
should not be without the concurrence of 
creditors, legatees, and next of kin ; and 

when defendants^ they would incur the 
risk of an award subjecting them person* 
ally to liability.-^ ^{^ chh. Prac. ut 

8. An Agent who underwrites Poli- 
cies OF Insurance and settles losses for 
another has an implied authority to refer 

disputes arising out of such business.* ^^ 4Gamp.N.p.c. 

In general, however, where an Agent 
is not expressly authorized by another to 
submit for him, he himself will be bound 
by the award, and not the principal for 
whom he submits. But in a case, where. 
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by a power of attorney, the principal au- 
thorized the agent " to act on his behalf 
in dissolving a partnership/* and gave 
him leave " to appoint any other person 
he might think fit/* he was considered to 
have authority to submit the accounts to 
arbitration. 
It may be remarked on the above cases, as 
respects Agents or others referring for princi- 
pals, that the Wife and the Infant will not 
be concluded by the submission of the Husband, 
Parent or Guardian ; though they (the lattier) 
will be responsible to the opposite party for 
their default ; because the wife and the infant 
cannot delegate an authority they do not them- 
selves possess. 

Assignees of a bankrupts estate, and of 
that of an insolvent debtor^ are expressly pro- 
hibited from referring to arbitration, unless 
with the consent of the major part in value of 
creditors present at a duly convened meeting, 
or of the commissioners testified in writing, in 
case less than one-third in value of the credi- 
f 6 Geo. 4, c. 16. tors should attend;' and there is a* provision 

1 & 2 W. 4, C. ^ *^ 

^' nearly to the same effect in the General Insol- 

m r Geo. 4, c 57, VCUt Act."* 
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SECTION 2. 

Of the SUBJECTS which matf be referred to 

Arbitration. 

It will be inferred from the preceding sec- 
tion, that great latitude is given to references ; 
and in fact, every dispute connected vvitlx the 
acquisition and the disposal of property may 
be referred to arbitration ; as may any questions 
of law ; and all personal wrongs which would 
obtain compensation by the verdict of a jury, 
or which might be made the subject of indicts 
ment» This is the result of all that has been 
written (and that is not little) on the subject." " J THmu.?i8f ' 

The French law is not so liberal as ours in ^>^'*^"'- 
this respect ; for it limits the subjects of refe- 
rence to those which affect merely the private 
interests of individuals: — "/« loi a pu permet" 
tre aux citoyens, libers de leiirs droits^ de com- 
promettre sur leurs inter its purement privis, — 
mais elle n^a pas dH les autoriser d insurer 
dans leurs conventions aucune stipulation qui 
toucherait directement ou indirectement d Pordre 
public^^ says a learned writer, in commenting 
on the code de procedure civil. ^ Th is excludes o i De la bh. p. es. 

c 
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all those subjects for which, with us an indict- 
ment would lie. 

It is scarcely necessary to say, that the 
power of referring matters to arbitration does 
not extend to the compounding of crime or of 
any action ; where it is necessary, for the bene- 
fit of society, that the offender should suffer as 
a public example. An act, therefore, which is 
liable to an indictment for felony, it would be 
criminal in the parties to submit to a reference. 
With this one exception there is scarce- 
ly ANY DISPUTE OR DIFFERENCE BUT 
MAY BE MADE THE SUBJECT OF ARBITRA- 
TION. 

Thus far as relates to the general principle. 
We now proceed to treat of those subjects 
which it may be preferable^ and of those 
which it is sometimes absolutely necessary^ to 
submit to arbitration, instead of commencing a 
suit at law. 

Among the most prominent of these stand 
Insurance disputes. 

This may be accounted for when we read 
that anomalous instrument, — a Policy of In- 
surance, — which, if we may judge from our 
experience of the past, contains within itself a 
more fertile source of discord than any other 
legal or commercial act on record. On this 
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subject a learned writer has remarked, that 
" there is scarcely any contract which affords 
a greater number of questions of doubt and 
difficulty than that of Marine Insurance/^^ ^mrs^..u, Pref. 

It has been before observed, that the object of 
every one engaged in commerce, is to obtain a 
settlement of the disputes occurring in the 
course of his business, with as little delay and 
at as small an expense as possible. This, 
Avhich may be considered as an axiom, could 
not fail to strike those who had the formation 
of codes of insurance law; and, accordingly 
we find, in those foreign compilations most 
worthy of attention, an article, directing "all 
differences arising between the parties to be 
referred to the chamber of commerce, of the 
city,^^ which appointed arbitrators to settle the 
dispute; and in all foreign countries having 
much external commerce, this is the practice 
of the present day. In England, up to the 
commencement of the seventeenth century, it 
was the custom to refer insurance disputes to 
the arbitration of merchants ; but, nearly at 
the close of the reign of Elizabeth, an act was 
passed,^ by which the Lord Chancellor was ? « ehz. c. u. 
enabled to grant a commission to certain per- 
sons to try all insurance causes ; and, " to pre- 
vent delay ,*^ they were authorized to proceed , 

c 2 
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as well out of term as in : but, as if the high 
officer from whom the commission was to 
emanate w^ere jealous of the power given to 
this court, it was ordained, that if either of the 
parties were dissatisfied with its judgment, a 
right of appeal lay to the Chancellor himself. 
This would, it may be supposed, have been of 
itself sufficient to have defeated the intent of 
the law, (which was expressly made " to pre- 
vent delay,") without the intervention of an- 
other clause, which, if enforced, would proba- 
bly, in a very short space of time, be the de- 
struction of all the courts of law and equity in 
every country in Europe; this was, the pro- 
hibiting the commissioners and officers of the 
court from charging or receiving any fee for 
their trouble ; and at the same time not ap- 
pointing them any salary for their services. 
We cannot, therefore, be surprised, that "the 
Court of Policies of Assurance" did not an- 
swer the purpose intended ; nor that, either 
from its dilatory proceedings, or from the non- 
attendance of the commissioners, (both of 
which might have been anticipated,) it soon 
fell into disuse. Other reasons are given for 
this, but men in the habits of business will 
perhaps consider these as sufficient. In the 
preamble to the act, (made in KiOl,) it is 
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stated, that before the passing of it, the settle- 
ment of these disputes was left to the arbitra- 
tion of merchants. Thus, before this act, 
merchants were in England (as they had been 
in foreign countries for a long time previous 
thereto) considered the only expounders of the 
law and practice of insurance. 

It is not the object of the author to particu- 
larize the various subjects of difference which 
grow out of the policy, and of the memoran- 
dum at the foot of it : most of which might, 
perhaps, with more probability of a satisfac- 
tory result be referred to arbitration, than 
(which is the only alternative**) brought into a rBro. Pari.ca. 
court of law. A few of these will be found 
treated of in the writer's '' Essay on Average, 
and on other subjects connected with the Con- 
tract of Marine Insurance;'^ oixhejburth edi- 
tion of which the^r^^ edition of this Essay 
formed a part. While on this subject, in con- 
firmation of the above, and of the truth of his 
preliminary remarks, he begs leave to relate a 
fact, which, a few years ago, came directly 
under his own notice. A cause was tried at 
Guildhall, at the sittings at Nisi Prius^ which 
related to a claim on a policy. It being a new 
case, and therefore no law to overrule it, the 
verdict was left to the decision of the jufv. It 
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happened that this was composed of two or 
three special jurymen, and nine or ten tales* 
men ; only one of the jury understood the 
question, the experience and knowledge of the 
others lying in a different direction. In con- 
sequence of which, instead of twelve men 
exercising their judgment and volition on the 
subject, as was their duty, and no doubt their 
inclination, the question was in reality decided 
by one; the other eleven concurring in his opi- 
nion, and which, it may be remarked, hap- 
pened to be contrary to that of the judge. 
Such a case as this might perhaps, therefore, 
with greater propriety have been referred to 
the deliberate judgment of one, two or three 
men, known to be acquainted with the subject, 
than to the prompt decision of twelve, only 
#ut5upra,p. 1. one of whom knew any thing about it/ Si- 
milar cases to this have come under the author's 
notice, (even when it was not requisite to fill 
up the jury with talesmen,) but he forbears to 
trouble the reader more at length on the sub- 
ject. He will only cursorily mention those 
subjects which could scarcely be settled any 
other way than by a reference to arbitration. 
Such are the following: — 

Matters op Account, either in partner- 
nership or otherwise. 
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Captains' Accounts. — "These/* it has 
been judiciously remarked by a legal writer, 
"should not be allowed without vouchers ; as 
the law entertains a very just jealousy of this 
species of contracts, in which the same person 
at once incurs and admits his own account ; 
those who are in such circumstances, should 
be prepared to prove, by the most direct evi- 
dence, the absolute necessity of the charges 
incurred,''* We do not notice disputes be- MHoit,386. 
tween Masters and Workmen; because, by the 
provisioQs of the statute, [5 Geo. IV., c. 96,) 
they are excluded from being brought under 
the head of mercantile arbitration. 

All Money Transactions, in which the 
sum claimed or due is uncertain ; uncertainty 
being the essence of arbitrament. For things 
which are in their nature certain^ — such as a 
debt due on a bond, damages recoverable by a 
judgment of a court of law, and the like, cannot 
be submitted to arbitration; because in such 
cases the demand is already ascertained by law. 
But a matter certain, with other things^ is arbi- 

trable.** « Rolle Arb. (R) 

2,3. 

The advantages of referring to arbitration 
all cases of complicated calculations, must 
appear evident; and the learned judges who 
preside in our courts, always suggest the pro- 
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prietyof such being adjusted out of court; and 
it may be remarked that, contrary to former 
practice, they now give every possible encou- 
ragement to this mode of settling disputes, and 
put the most favourable construction on the 
award. In confirmation of which, we may 
quote the words of a late learned chief justice 
of the Common Pleas (Mansfield), who said, 
" the courts have sometimes been very strongly 
inclined against awards, as carrying away causes 
from their own jurisdiction, to the decision of 
private persons ; but they now give these in- 
iv 1 Taunt. M4. strumcuts a more liberal construction/^** 

Ban Rep. S77, 
2 Wils. 2er. 



CHAPTER III. 



Op the submission to Arbitration ; 
op the modes op referring ; and 
OP THE INSTRUMENTS of refer- 

ENCE. 

The Submission is the authority given by 
the parties at variance to the Arbitrators, em- 
powering them to inquire into and decide upon 
the matters in dispute. 

This niay be made in various ways; but 
before we proceed, the writer begs leave to 
apologize in advance for deviating from the 
direct technical line, to state what he conceives 
to be the origin of referring disputes to arbitra- 
tion. 

The greatest privilege which every one pos- 
sesses is to think, and (consistently with law 
and propriety) to act for himself, without con- 
troul or hinderance. This principle, which 
appears inherent in human nature, leads to a 
man's having what is called "an opinion of his 
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own'* ; which opinion, after being indulged in 
for sooie time, it is not too much to suppose 
he would imagine to be the true one. Now 
when, in the early ages of society, two men 
thus situated met, who were each equally 
well-disposed and each equally tenacious of his 
own opinion, and this opinion happened to 
differ on the subject of /^roper/^ ; it would seem 
natural that they should agree to leave that 
dispute to the decision of another, which they 
could not agree to decide themselves. This 
other, or third person, would be what we call 
(from the Latin) a referee, or an arbiter, or 
(from the French, un perej an umpire ; which 
in those days, and among those people, would 
be an aged man, (called father,) — for age was 
with them, as gravity was formerly with us, a 
mark of wisdom. However this might be, the 
fact is, that if some principle similar to this 
had not been established, civil society could 
not have had a permanent existence. It has 
been held by some persons, that an arbitrator 
could never be certain that he had done justice 
unless both parties were dissatisfied with his 
award. This may be said to carry the prin- 
ciple to the extreme point, but it nevertheless 
brings us to the original cause of each of the 
parties in a dispute choosing his own arbitrator. 
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(who would no longer be an arbiter^) and, 
foreseeing the probability that, as they had 
done themselves, these two might also differ in 
opinion, giving them leave, in case of such dif- 
ference, to choose a third ; who, joined with 
one of the other two (as third arbitrator)^ or 
by himself (as umpire)^ might finally decide 
the question. 

We now come back again to the subject of 
this chapter. There are two principal modes 
of referring disputes to arbitration ; the most 
obvious, and the one most in use^ is that made 
direct by the parties themselves ; the other, 
which in many cases cannot be avoided, is 
through the intervention of a court of law. 

The FIRST mentioned mode of submission 
may be made in various ways, viz :— 

1. That which has been just alluded to as 
the most natural and easy, — a verbal 
AGREEMENT between the parties to abide 
by the verbal opinion of a third person : 
which we only notice for the purpose of 
remarking, that this mode of reference is 
legal i"^ for it can scarcely be supposed *K?d!V/* 
that any persons, commonly well-instruct- 
ed, would resort to such an uncertain 
mode of settling a dispute when pen, ink 
and paper could be obtained. 
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2. The mode of Reference most resorted to 
in ordinary disputes arising out oi Money 
Transactions^ is that of mutual bonds. 

3. By Agreement on unstamped^ or on 
stamped paper. 

4. By Deed under seal. 

5. By an Agreement on a Policy of Insur- 
ance; which, from the transactions of 
that nature being so numerous, is more 
in use than any other. 

Thus we have seen that the instrument of 
submission may be made by either of the fore- 
going modes, all of which are equally good in 
law ; on which it may be necessary to remark, 

First. That when a Parole Agreement is 
reduced into writing, it must, to make it legal, 
be on a stamp according to the nature of the 
matters referred. 

Secondly. When by Bonds ; it is proper 
that they should be prepared by a Solicitor or 
by a Notary, in the habits of business of this 
nature; and this, more particularly, as the 
printed form is (or was) very defective ; as it 
does not contain the clause for making the 
submission a rule of courts nor that the costs of 
the reference shall be left to the discretion of 
the arbitrator. 

To make the third mode by Agreement 
(on unstamped paper) legal, it must, like the 
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first mode, have an Agreement or a Deed Stamp, 
according to the nature of the matters referred. 

The Jburih mode, — by Deed under seal, — 
must be resorted to when a question is pending 
relative to the conveyance of land, &c., and 
which must then be by indenture, with mutual 
covenants, to abide by the decision of the ar- 
bitrators. 

To make the j^A mode, that is, an Agree- 
ment on a Policy of Insurance, available 
in law, it must have an Agreement Stamp, and 
the Award must have an Award Stamp ; 
though it is not necessary that there should be 
a stamp for each sum subscribed by each under- 
writer ; for it has been held that they have such 
a community of interests in the subject insured, 
that if they all agree to refer a demand, one 
Stamp for the Agreement is sufficient, and one 

for the Award.* * ? Ifa";:!; A«. 

The terms of all these modes of submission 
must vary according to the matters and things 
referred ; the instruments all require muck cau- 
tion \n the preparation, "to guard against in- 
conveniences, which it seems from different 
decisions have occurred, for want of proper 
terms having been inserted in the agreement of 
reference.'^ ^ e % chu. Prac 88. 

So much for the submission to reference by 
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the parties themselves. The second mode, 
viz. that through the intervention of a judge, is 
either by rule of court, at the sittings at Nisi 
PriuSi or by a judge^s order. Of the^rst 
there are two kinds :— the one by consent of 
the parties, through their counsel, during the 
trial of the cause, for the purpose of ending the 
suit without the risk of a verdict ; when a 
juryoian is agreed to be withdrawn : the other, 
for the purpose of ascertaining the damages ; 
when a verdict is recorded for the plaintiff, 
subject to a reference. 

The submission by a Judge^s Order, is re- 
sorted to when a suit has commenced, and 
before going to trial ; but this does not neces- 
sarily imply a stay of proceedings in the cause, 
and they may go on, unless it be expressed in 
d a Lord Raym. the ordcr, that ail proceedings shall cease.^ 

789. Kyd,a6. *^ ° 

The writer does not think it proper, in a 
limited wrork of this nature, to give ihejorms 
of Bonds, Agreements, Deeds, &c., but con- 
tents himself with referring the reader to the 
legal authors mentioned by him in his Preface, 
and more particularly to Mr. Chitty^s Practice 
of the Law, Vol. II. pp. 88—90 ; and to the 
late Mr. Bythewood's Precedents in Convey- 
ancing, Vol. II. pp. 594, &c. And it is the less 
necessary for him to give these forms, because, 
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if the matter in difference be of sufficient con- 
sequence to require a regular legal instrument, 
it will be always advisable (as mentioned 
above) for the parties to employ a legal man to 
draw it up. 

It is now proper to notice the subject al- 
luded to in the Preliminary Remarks^ and 
which cannot be so well done in any other 
way, as by quoting the words of one of the 
fearned authors mentioned in the Preface ; 
which quotation and the remarks relating to 
the statute before alluded to,* are particularly jj»a»diow.3, 
worthy of the reader^s attention : 

" In aid of an object recently declared by the 
Legislature to be conducive to SPEEDYya^//ce 
and diminution of expense^ arbitrations may 
with propriety be greatly extended in practice, 
viz. by having the facts stated concisely by the 
arbitrator^ and then obtaining the opinion of the 
Court thereon^ without the expense of pleadings , 
or trial. The recent acts for the further 
amendment of the law enable parties to any 
action or information, but not until after issue 
joined^ by consent and by order of any of the 
judges of the superior courts, to state the facts 
of the case in the form of a special case for 
the opinion of the Court, (but without the 
power of feigning a special verdict^ and to 
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agree that a judgment shall be entered for the 
plaintiff or defendant, by confession or of nolle 
prosequi^ immediately after the decision of the 
case, or otherwise, as the Court might think 
f j^25.** ^' *' ^* fit/ Before that enactment, no such special 
case could be stated until njier the expense of a 
trial had been incurred, and it was considered 
culpable in any practitioner, even to attempt to 
obtain the opinion of the Court by ^pretended 

^^ 3 B, and cres. special cQse.^ But at all times since the sta- 
tute 9 and 10 Wm. III., c. 15, or when a submis- 
sion has been made a rule of Court, an award 
may find facts specially, subject to the opinion 
of the Court, and who will, after argument, de- 

^*«Bos.&Pai. t^rujiue upon the same;* and consequently, 

8 Taunt. 637. » /» • • • ? i 7 /» .7 

2j.B.Moore,n3, befoTe tssue joined, and before even the com^ 

mencement of an action^ parties may, by any 
memorandum in writings submit their differences 
to arbitration, with an express clause that such 
submission shall be made a rule of Court, and 
that the arbitrator shall by his award find the 
facts, and state any objection or point of law 
arising upon the evidence specially, and make 
his award, so that the opinion of the Court 
may be thereupon obtained without the expense 
of any process or pleadings ; and such a pro- 
ceeding is strongly recommended to parties, 
who may justly repose confidence in a barris- 
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ler^s faithfully stating the facts with his opi- 
nion, subject to the decision of the four Judges, 
although they might not choose to be bound by 
the opinion of ^ny single individual.'^* * « cuu. Prac. 78. 

Thus it has been seen that, by those of the 
foregoing modes of reference which are in 
writing, it is in the power of the parties to 
agree that the submission shall be made a rule 
of any of his Majesty^ s courts of record which 
they (the parties) shall choose,^ except in aii.^!fi."i.^^*"* 
case where the matters referred have been pre- 
viously made the subject of an indictment. 
But the submission to refer by parole cannot 
be made a rule of court, because the words of 
the act are, that the parties shall " insert such 
their agreement in their submission.''* The ftrrem/iei». i. 
use of this agreement is, that on either of the 
parties refusing to submit to the award, the 
court in which the submission is recorded will, 
in general, on application being made by the 
other party and the usual affidavits put in, 
issue an attachment to compel the performance, 
which will be made absolute, if there be no 
motion for a rule to shew cause against it ; 
though in all cases it is discretionary with the 
court to grant an attachment,' as the party / 1 strange, cw* 

° ^ *^ •^ 1 Bur. 278. 

may have his remedy in an action on the award. * ^*'""**- '^* 
The submission may also be made the rule in 

D 
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■ 

» Anitr. (i?ej>. a couFt of cqulty ;* and the court of Chancery 

will compel by attachment the performance of 
an award made in pursuance of such submis- 
*t Vera. 414. sion." It is therefore advisable for the benefit 
of both parties, whose object must or ought to 
be, on entering into a reference, that the matters 
in dispute shall be decided and finally put to 
rest, that this clause should always be inserted 
in the instrument of reference. But in regard 
to the last mode of reference, that by 2ijudge*s 
order^ it has been held, that it is not absolute-* 
ly necessary that the rule should be made of 

1 An»tr.sr3. thc Same court in which the suit is pending/ 

It should be borne in mind that, according 
to the statute^ it is the submission and not the 

&! ^ sittfnro! ^^'»rd which id to be made a rule of court f 
3East,«». ^^j ^j^^^ ^^jg ^^y j^^ j^^^ ^^ ^^y time, (if the 

courts be sitting,) that is, before the arbitrators 
commence the investigation, during their pro« 
q «ye8ey,i«. cccdiugs, or after the award is made ;* l^ut, for 
reasons mentioned in the next chapter, it is bet^ 
ter that it should be done as soon as it is prao 
ticahle after the agreement is perfected* (I) 

(1) The liberality of the courtK in their Gonstructien of a|;ree« 
ments of reference* tiannot be better exemplified than in the 
foUowing case : where the agreement to make the submission a 
rule of court did not appear in the cotuUiion of the bond* but 
was written at foot* without being signed^ ths eourt ^d not re« 
fuse the rule* considering the intention of the parties to be what 
r Barnes, 56i the Writing purported.^ 
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This statute, which by making the process 
summary, prevents litigation, and which must 
be so peculiarly beneficial when generally 
known, was not, however, obtained without a 
struggle ; for as near to our own times as those 
of Charles IL the courts were reluctant to 
grant their interposition, — such a domestic tri- 
bunal interfering too much with their legal 
habits ; for it is said, that in more instances 
than one, a judge on the bench, — alluding to 
references by order of Nisi Prius, — has been 
beard to declare, that he never knew any good 
to arise from them.* #Kyd,«i. 

In those cases indeed, where from the na- 
ture of the business the greatest number of 
questions for reference occur, viz.:— on poli- 
cies of insurance, it is not customary to insert 
this clause ; perhaps, because such are gene^ 
rally considered as fi*iendly references, and by 
giving a legal turn to the thing it might have 
the appearance of intended litigation. In- 
stances have, notwithstanding, come under the 
author^s notice, when such a clause might 
have been found useful. 

In all agreements of reference, where the 
provisions of the statute have , been complied 
withy it is imperative on a court of law or 
equity, to enter the submission on its record ; 

D 2 
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which is materially different from what might 
be inferred, from some bonds and agreements 
of reference drawn up even by lawyers and no- 
taries, in which it has been made optional with 
the court, — the words of the agreement being, 
" if the court shall so think fit,^* or " if the 
court shall so please ;** which can only appear 
with propriety in a judge^s order of reference, 
or in one by rule of court — such references, 
[i. e. while an action is pending,) not coming 
f 2Ve8.jaii.,463. within the operation of the statute,' In an 

ordinary agreement of reference these words 
can only tend to mislead. 

It is customary in articles oj' partnership to 
make a provision, " that all disputes between 
the parties relative to their intended transac- 
tions in business, shall be referred to arbitra- 
tors indifferentlv chosen,** &c. Such a clause 
is useless. The general principle was settled, 
in a case where a clause was inserted in a po- 
licy of insurance, that "if any dispute should 
arise between the parties it should be referred 
to arbitration :** this was held bv the court to 
be nugatory ; for without it, the parties might, 
if they thought proper, submit their differences 
to arbitration, and with it, neither could com- 
pel the other to do so : but in this case the 
court was of opinion, that if a reference had 
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actually taken place and been determined, or 
even if there had been a reference depending, 
this might have been a bar to the action,|[though 
the mere agreement of the parties could not ex- 

111..... «, -r^.i V*B0S&Pul.l35. 

elude the jurisdiction of the court.*' For it has 
been frequently determined, that the authority 
of the supreme courts of Westminster is such, 
that nothing but the express words of an act of 
parliament can take away or abridge their juris- 

j. . I* 2 Hawk. p. C. 281. 

diction," i,^"'^^ ^^^' » 

Term Rep. 130 6 
Yes. 818. et al. 

It is not (as has been said,) the author^s in- 
tention to give forms or precedents of agree- 
ments of reference, of bonds of arbitration, &c. ; 
but it may be necessary to remark, that the 
condition of the obligation, (or that part of the 
instrument of submission which gives the 
power to the arbitrator,) should be as concise 
as possible, and it is said from authority, that 
"any words, by which the intention of the par- 
ties can appear, are sufficient to make a condi- 

. • n It* A.* **«» T*L 1 r^ I • I *t' 1 Saund. 65. 

tion of an obligation, ^"^ Ihe only form which 
it is thought necessary to give, is that of a re- 
ference on a policy of insurance ; which in ge- 
neral is as follows: — ** We, the undersigned, 
** do hereby agree, to refer all matters in dis- 
" pute on this policy, to the opinion of A. B. 
" and C. D., with leave for them to choose a 
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third person, should they think it necessary; 
' and, we also agree to abide by their decision, 
" or the decision of any two of them/' 
" Lloyd^ . . • . day oP^ ...... Signed by the 

assured, or by the broker for him, and by those 
of the underwriters who may choose to refer 
the matters in dispute to arbitration. The 
award is in general, in the following or similar 
words : — " We, the undersigned, «i^ of opi- 
" nion, that the underwriters ought to pay the 
" sum o(£ per cent, in full for all claims 

'^ on this policy, and cancel their subscript 
" tions.'" Sigf^ by A. B., C. D., &c. It is 
evident, however, that every particular refer- 
ence must be worded according io the matters 
in difference, and, if a// claims are not referred, 
those which are, niust be specified. 

It is customary, in references made through 
the intervention of a court, to limit the time 
for making the award to some one day in the 
following term ; and if the arbitrator wishes it 
to be prolonged, application must be made to 
the court, or the judge, for further time. But, 
in ordinary bonds and agreements of reference, 
the arbitrator is allowed to enlarge the time to 
any day he may think fit, by indorsen^nt on 
the instrument ; and it is understood, that this 
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clause in the agreement^ though it may be 

worded so as to enlarge the time only once, 

shall be interpreted to extend to more than 

once; on this question one of the late chief 

justices of the Common Pleas (Mansfield) said, 

"the sense of the condition is, — that he shall 

have sufficient time to make his award, and 

that if he cannot make it by the day named^ 

he IS to make it at any time he pleases ; and 

whether he names the ultimate day at once, or 

at a subsequent time, is immaterial.^*' And, *4id!°^'.***" 

it may also be proper to remark, that when the 

time is enlarged from until , the 

award may be made on the last mentioned 

day.*' The time for making the award ought, y^^'-^'^'^^' *»• 

indeed, never to hejixed in the instrument of 

reference, whether the arbitration be by rule of 

court or by the ordinary mode. One of the 

judges of the court of King's Bench lately said, 

— " this term ought never to be inserted in 

orders of reference^ but it should be left to the 

discretion of the arbitrator alone, to enlarge the ^^ 

time as he may require.*^*^(l) In all cases, where « " m. & sei. i. 

the time is not limited, a reasonable time is 

(1) It ifi not necessary to state in an award the having en- 
larged the time, for the day to which the time for making an 
award is enlarged is immaterial and need not be proved.^ « i ^ors. 5. 

° *^ « Saund. 290. 

3 Pri. 54. 
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always understood ; but on this subject we refer 
to the next section. 

Much has been said in the courts of law and 
equity, and quotation might be heaped upon 
quotation if necessary, on the subjects of um* 
pires and umpirages^ but as these terms are 
almost unknown, and are certainly not now 
used in mercantile references^ the author will 
spare the reader and himself the trouble of 
going into the detail. The custom is now, for 
each of the parties to name an arbitrator, and 
for the two arbitrators to choose a third ; and 
the words in the agreement usually are,— that 
"the award shall be made by them the said 
arbitrators, or any two of them;** thus, the 
whole of the three retain their authority until 
the award is made ; but an umpire is in the 
nature of a judge between the two original ar- 
bitrators ; which, to say the least of it, is an 
obnoxious office ; the third arbitrator is chosen 
to assist the other two, and, if they differ, to 
bring the matter to a close by signing the award 
with either of them. 

The MODE of Reference, according to the 
French law, is, like the subjects allowed to 
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be referred, more limited than ours ; for their 
Code de Procedure Civil (art. 1005) thus briefly 
expresses it : 

" ZjC compromis pourra Stre fait par proces- 
verbal devant les arbitres, ou par acte devant 
notaire^ ou sous signature privie.^' 

It is only necessary to add, that, as with us, 
the instrument must be stamped before it can 
be made available in law. 
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Of the revocation of the instru- 
ment OF REFERENCE. 

Every kind of authority is in its nature re- 
vocable, though even intended to be made irre- 
vocable by the express words of the agree- 

« Dig. 1. iv. u 8, ment.* But the instrument of revocation must 

be of as high a nature as the submission itself; 
— for instance, if the submission be by deed 
under seal, the revocation must also be by 

6 5Co.a«. deed;* if the agreement be in writing, it can- 
not be discharged by word of mouth ; accord- 
ing to the general principle of law, that every 
power, authority or obligation must be dischar- 
ged with the same solemnities and formalities 
with which it was constituted ; and therefore, if 
the submission be verbal, the revocation may 

ciKeb. «4,ro. also be verbal;*" and in such a case one of the 

parties saying to the arbitrators, — " I discharge 
you from proceeding any further,^^ will be suf- 

d Kyd,3o. ficient to revoke their authority/ 
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If the submission be by bond, with a penalty, 
it is forfeited by the party who revokes the 
submission/ But, in case the time is not « Dig. i. w. t. 8. 

I 30* 

limited in the bond, and a considerable portion a keb. 745. 

' * T East, 6W. 

of time has elapsed, during which (from the 
nature of the case,) the arbitrator might have 
made his award if he had so chosen, then, it is 
material to know,-**-that if either of the parties 
shall give him notice in writing, to the purport, 
that if he does not make his award within a 
reasonable time after such notice, he (the party) 
will revoke his submission,-^he who gives such 
notice is not bound by the award, if made after 
a reasonable time has elapsed, and a notice of 
revocation has been given in consequence, nor 
nor will a forfeiture be incurred of the penalty 

on the bond/ •^/if.ts^Si.'?^ 

Though one of the parties to an agreement 
of reference revoke his authority, the arbitrators 
are right in afterwards proceeding to an award; 
because the party continuing in submission is 
entitled to his action for damages for non-per« 
formance of the covenant to abide by the 
award. 

Before the recent act, (3 & 4 W, IV. c. 42,) 
it was held that the submission might be re- 
voked at any time before it had been made a 
rule of court ; but now, by sect. 39, it is enact- 
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ed that the power and authority " of any arbi- 
" trator or umpire appointed by, or in pursuance 
" of any rule of court, or judge^s order, or order 
*' of Nisi Prius in any action now brought, or 
" which shall be hereafter brought, or by or in 
"pursuance of any submission to reference 
" containing an agreement that such submission 
" shall be made a rule of any of his Majesty^s 
" Courts of Record, shall not be revokable by 
" any party to such reference without the leave 
" of the Court, by which such rule or order 
"shall be made j or which shall be mentioned 
" in such submission, or by leave of a judge ; 
"and the arbitrator or umpire shall and may, 
" and is hereby required to proceed with the 
"reference, notwithstanding any such revoca- 
tion, and to make such award, although the 
person making such revocation shall not 
" afterwards attend the reference.*^ 

It is to be remarked that this statute does 
not absolutely prohibit a revocation^ but only 
requires the leave or sanction of the court or 
judge to such a proceeding. And as before, 
so still since the act, there may be cases 
when perhaps even without previous- leave a 
revocation might be given effect to, although 
in all respects the submission were perfect 
^ * ^*'^^- ^'- ^'*- under the act. ^ 
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The above applies to the submission before 
it has been made a rule of court, — but after 
that, the party cannot rescind it without in- 
curring a breach of that rule.* This is a good * ' Bast.ewr. 
reason for making an agreement of reference a 
rule of court as soon as is convenient, or the 
courts shall sit, after the execution of it. 

It is a general rule, that the authority given 
by any man ceases at his death ;' if therefore, i Dig. i. 4. t. 8. 
one of the parties die while the reference is 
pending, that is, before the award is delivered, 
the submission is vacated ^ which accords with j Baru.«o. 

1 Marsh. 366. 

the maxim in regard to suits at law, — actio «B-*Aid.m. 
personalis moritur cum persona. But the 
court of Appeals has decided, (in a late case,) 
that " if men who submit to arbitration, in the 
instrument of submission bind their represen- 
tatives^ in a case where the action would sur- 
vive to or against their representatives, although 
one or both of the parties should die before the 
award be made, the arbitrators may proceed 
with the reference.^'' But, (as it regards the i Knapp. Rep. sa. 

101. (1829) 

death of one of the parties,) if a verdict be 
taken subject to a reference, to determine the 
amount, such reference being authorized by an 
order of Nisi Prius^ and subsequently made a 
rule of court, though one of the parties should 
die while the reference is pending, the award is 
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to be considered as having relation back to the 
time of the verdict, and is valid; (1) for the 
principle is this : — by consent of the parties, 
an arbitrator is, at Nisi Prius^ substituted in 
the place of the jury ; and when an award is 
made, the verdict must be entered so as to cor- 
m 3B.«:Pai.M4. respond with that award ;*" and the true mean- 

7 Taunt. 674. n. *^ 

ing of a rule of reference is, that the parties 
consent that the arbitrator should mould the 
verdict which has been taken ; and that the 
verdict so moulded by him, shall be taken to 
be the verdict which the jury should have 
n Idem, a. fouud. " Thc vcrdict is therefore taken pro 
a rTaunt. wi. forma subject to the award of the arbitrator/ 

If an unmarried woman submit to arbitra- 
tion, her marriage operates as a revocation of 
the submission, not only on her own part, but 
on that of any other person who may have 
joined with her in the reference ; for marriage 
is in law a civil death of all the woman's 

9 «Keb. 8fl5. riffhtS/ 



W. Jones. 3d8, 
388. 4B. & 

Aid. 360. 



9 Cald. SO. 



(1) The courts of King's Bench and of Conunon Pleas have 
been at variance in their decisions on this subject. There ap- 
pears to be no doubt that the death of one of the parties ope- 
rates as a revocation, where no verdict is taken, but merely a 
juror has been withdrawn. But in the case of a verdict being 
taken subject to reference, the court of King's Bench was of 
opinion that an award made after the death of the par|y was 
good in law.? 
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The Bankruptcy of either party is not ne- 
cessarily a revocation of the arbitrator's autho- 
rity to proceed and make his award, at least so 
as to bind the bankrupt and his opponent/ *'2^^L%o. 
But in case the assignees should, before the 
award has been made, give notice of their dis- 
sent to any further proceedings in the reference, 
or if they should forbear to attend the arbitra- 
tor, it would seem that a subsequent award 
would not be conclusive against the estate;' 'MiwiM. 153 
though if the assignees should adopt thearbi- i7Ve8.24i. 
tration, they will then be bound by the award.' Vb^& Aid'iSf*' 

S Chit. Prac. 104. 

When assignees have agreed to refer, the 
recent act** provides that the agreement of refe- ^l^^^^ *• ^ 
fence mav be made a rule of the court of 
Bankruptcy. 

The death of the arbitrator will determine 
all power to proceed^ unless the submission 
should provide otherwise.*' *DVia^Bif.Ti 's. 

U> C. de P. civ! 
1013. 



By the French law the submission can only 
be revoked by the parties themselves agreeing 'wt/iow.^* ^^^' 
to do so.* I 



CHAPTER V. 



Of the proceedings op the 

ARBITRATORS. 

After having appointed the place of meet- 
ing, the first sitting is generally occupied in 
reading the Instruments of Reference ; in as- 
certaining that they are worded correctly ; that 
they contain all the necessary clauses, among 
which ought to appear — 1. for making the 
submission a rule of court ; 2. for the costs of 
the reference being in the discretion of the arbi" 
trators. In regard to the frst^ it may be ab- 
solutely necessary, (as we have seen,) to guard 
against the power of revocation by either of the 
parties, that the submission should not only 
contain this clause^ but that the clause itself 
should be acted upon at as early a day as possi- 
ble after the execution of the agreement, to 
guard against the death, or absence, or refusal 
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of witnesses to make the requisite affidavit; 
and it may be proper to remark, that the sub- 
mission may now be made a rule of court in 
vacation as well as in term.* Secondly^ ^s to '^^fd^^^f*^^^^ 
the costs of the reference, — where nothing is 
said in the submission by whom the costs of 
the award are to be paid, it would appear that 
each party must pay an equal proportion.* & iTaant-ies. 
But when a cause is referred by rule of court 
or by a judge's order, the power of awarding 
costs is necessarily consequent on the autho- 
rity conferred upon the arbitrator of deter- 
mining the cause. It is, however, usual in 
referring causes, to provide that the costs shall 
abide the event of the awards in order that 
the arbitrator may not have it in his power 
to withhold costs from the party who is in the 
right.*^ But where the order of Nisi Prius is '^J/ESi^^. 
silent on the subject of costs of the reference 
and awards the arbitrator has no power to 
adjudicate upon them."^ In mercantile arbi- <;oBing.57o. 

•^ ^ 2 M& Scott, 725. 

trations it is customary to insert a clause, »iJowi.72i. 
that " the costs of the reference and of the 
award shall be in the discretion of the arbi- 
trators/^ 

The next proceeding is (when, as usual, 
leave is given to that effect in the agreement,) 
to appoint a third arbitrator, and it is some- 

£ 
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times made imperative that this shall be done 
before the commencement of the proceedings. 
But whether it be imperative or not, it is al- 
ways advisable that the third arbitrator should 
be chosen before an opportunity occurs of any 
difference between the two named in the agree- 
ment. The courts of law consider this as the 
e«T.R.64. fairest mode, and recommend it accordingly.* 

» B. & Cres. 407. ' O -^ 

Besides which, the propriety cannot be ques- 
tioned of the third arbitrator hearing the evi- 
dence from the commencement with the other 
two. But when the umpire was appointed be- 
fore the parties differed and the award was 
signed by a//, it was held to be, in legal opera- 
tion, the award of the umpire. It often hap- 
pens, however, that there is some difficulty in 
determining on who shall be the third person, 
each arbitrator of course wishing to have the 
one of his own nomination : in such a case, it 
is the custom for each to write a name on one, 
two, or three slips of paper, and draw lots for 
the person. Three cases which bear upon the 
subject are reported in the law books ; in two, 
the mode adopted of choosing a third arbitrator 
(or umpire) was held to be bad, but in the 
third, (the difference between which and the 
other two is scarcely perceptible,) it was consi- 
dered as good. In the j^>,y/ case, the tossing 
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Up a piece of money to ascertain which arbitra- 
tor should name the third, was held to be bad/-^*^*""*®*- 
Of the other tzoo cases, which are more modern, 
—one was in the Common Pleas and the other 
in the King's Bench : in the former, the draw- 
ing lots for which should have the nomination 
of the third person, was also held to be bad ;^ « « »• * aw. 218. 
the other case, where the appointment was 
considered by Lord Ellenborough to be good, 
is as follows: — The arbitrators named different 
persons, but each preferring the one named by 
himself, though not disapproving of the other, 
they determined to toss up which of the two 
nominees should act, and the person upon 
whom the lot fell, together with the arbitrator 
who had named him, made the award, without 
the other first-named arbitrator joining in it. — 
Lord Ellenborough said, " this is not a tossing 
up between the tvi^o arbitrators which should 
nominate the third, in exclusion of the other, 
which would have been bad, according to the 
cases cited ; but, after having each of them no- 
minated one, and each of them thinking that 
the nominee of the other was nearly as proper 
as his own, they agreed to submit their opinion 
to this mode of selection of one, out of the two, 
j^i persons. I cannot see any objection to this. 
The mode of appointing twelve jurors, out of 

K S 
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h 16 East, 51. ^ji ^hQsg ^j^Q are returned to serve, is by lot/** 

It appears, therefore, that the award is not 
good in law, if the two arbitrators toss up, or 
draw lots for the nomination of the third, but 
that it is, if they each name one, and then draw 
lots which shall be appointed. On the first . 
case cited, the judge observed, that the choice 
ought to be fair and impartial, and ought not to 
be left to chance ; it should be an act of the 
will and the understanding, but in the case of 
drawing lots or tossing up who shall name the 
<Kyd,7e. third, the arbitrators follow neither.* 

In general, however, the appointment of a 
third arbitrator or of an umpire, ought to be 
the result of the exercise of sound discretion 
^8B.&Adoip. ^^^ mature deliberation, and not of chance J 
3B.& '^^'-^'Xhis is now confirmed by the following deci- 
sion of the court of King^s Bench (1830): 
" The appointment of a third person as um- 
pire must be the act of the will and judgment 
of the two arbitrators ; matter of choice and 
not of chance, unless the parties consent to or 
acquiesce in some other mode ; — where, there- 
fore, the appointment was by drawing lot, out of 
four, each arbitrator naming two, the court set 
A9B.&cre8.e2e. asidc the award/ 

These preliminaries being settled, the ap- 
pointment ought to be indorsed on the instru- 
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ment of reference,' which appointment, it Jsj^'^^'^^^P'N.p.c. 
scarcely necessary to say, does not need an ad- 
ditional stamp, though this, as relates to the 
appointment of an umpire^ was till lately 

/IrkiiKf^ *• »» 4rTaunt. 704. 

QOUDiea. Kyd, vii. 2 ed. 

The form of the appointment ought to be as 4 £ast, ^84. 
follows : 

"We, A. B. and C. D., the within-named 
arbitrators, do by virtue and in pursuance of 
the powers within contained and in us vested, 
hereby nominate and appoint E. F., of Lon- 
don, merchant, the third person or arbitrator 
(or umpire) within-mentioned, he having been 
selected and chosen by us for that purpose, to 
act, decide and award as within directed. 

Witness our hands this — — day of ."* &VByUV Prefiw.' 

A, B, 
CD. 

The next step is, to send notices to the par- 
ties, or their solicitors, to attend on a certain 
day and hour, with their witnesses and their 
documents. At that meeting, the first thing 
usually done, is to examne the jurats^ and see 
that the witnesses, and the parties^ (if neces- 
sary,) have been regularly sworn according to 
the terms of the order, or the agreement of re- 
ference. If the arbitration be by rule of courts 
or dijudge^s order^ the oath must be made 
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before one of the judges of the same court by 
which it is issued ; but if the submission be 
under the statute, i. e. by deed, or bond, or 
agreement, contaning the usual clause, and the 
provision be not made for the oath to be taken 
before a judge, then it may be administered by 
the arbitrators themselves^ who are by the late 
act (3 & 4 Wm. IV, c* 42) duly authorized to 
o s 41. administer an oath ;^ and this includes those 

witnesses who may not have been sworn at the 
sittings of Nisi Prius. This act (which is made 
expressly " to render references to arbitration 
more effect ual,^^) enacts, that when in any rule 
or order of reference^ or in any submission to 
arbitration, containing an agreement that the 
submission shall be made a rule of court, it 
shall be ordered or agreed that the witnesses 
upon such reference shall be examined upon 
oath^ then the arbitrator may administer an oath 
to each witness, or take his affirmation ; and in 
case of false swearings the crime of perjury 
shall be deemed to have been committed. In 
these cases the proper oath or affirmation is to 
be administered to the witness verbally, as at 
Nisi Prius^ and merely in the same form, ex- 
cepting that the arbitrator, instead of the officer 
of the court, is to require the witness to take 
into his hand the proper book, («. e. the New 
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Testament, if a Christian^ and the Old Testa- 
ment, if a Jew ;) and the arbitrator is to repeat 
these words :— " You shall true answer make 
to all such questions as shall be asked of you 
by or before me, touching or relating to the 
matters in difference referred to my award, 
{or to the award of myself and C. D.,) without 
fevour or affection to either party, and therein 
you shall speak the truth, the whole truth, and 
nothing but the truth. So help you God/^ 

After which the witness, after signifying his 
assent, is to kiss the book, which completes 
the swearing. 

As, under this act the witnesses will cer- 
tainly be indictable if guilty of perjury, the evi- 
dences, whether in examination or cross exa- 
mination, when any case of perjury is appre- 
hended^ should be carefully taken down in 
writing in the form of questions and answers ; 
and, when concluded, the witness should read 
over the same, or it should be read to him, and 
he should be asked by the arbitrator whether it 
is correct, and whether he would wish to add 
any thing ; and the further questions and an- 
swers should be also written down ; and then 
the witness should sign the statement. And 
the solicitor for each party should take and 
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keep a duplicate, and the original should be 

10?, m'*'- '*'•'''' retained by the arbitrators/ 

It may be necessary to remark that the par- 
ties and witnesses, while attending an arbitra- 
tor appointed by a court of law or equity, are 

^ 1 chu.^'p. 679. free from arrest by civil process/ And, by 

3 East, R 89. ' n • • t i i w 

3 Bar. & Aid. 252. parity of reasoning, it is also so, when the suh- 
mission has been made a rule of court in pur- 
suance of the statute of 9 & 10 Wm. III. 

For the proceedings of the arbitrators after 
this, of course no rules or precedents can be 
given, as they must entirely depend upon the 
good sense and judgment of the arbitrators, 
and the nature of the subject referred. But it 
may be well to know, that an arbitrator is bound 
to examine the witnesses on both sides, and in 
the parties' presence, j/* required^ or the award 

r4Pn.Ex.432. ^iH bc SCt asidc/ 

The meeting may be adjourned from time to 
time at the discretion of the arbitrators ; they 
taking especial care that the award is made be- 
fore the time limited by the agreement, or the 
prolonged time as enlarged by themselves, has 
expired. Here it is necessary to observe, that 
the signatures to the prolongation of the time 
should be witnessed ; because the fact must be 
verified, before the court will grant an attach- 
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ment for non-performance of an award,* and * 1 Ma«h?«ei>. 

579. 

the witness must make affidavit to this fact; 
the affirmation therefore of a Quaker, it is 
said, would not be considered sufficient to 
ground an attachment for non-performance of 
an award/ If the time for making the award * udd. Prac. 83i. 
be not limited, a reasonable time is always as- 
sumed^ and what is a reasonable time is in the 
breast of the arbitrators. 

Should either of the parties refuse to attend 
the meetings of the arbitrators, after due notice 
given to him,(l) the proceedings may go on ex 



(1) It is absolutely necessary to be generally known that any 
person, (party or mtnetsj will, by the late act, incur and suf- 
fer the penalties of a contempt of court by nou*attendance on 
the arbitrators after being regularly summoned for that pur- 
pose. The words of the act (section 40) are as follow:— 
''When any reference shall have been made by any such rule 
** or order, (as aforesaid,) or by any submission containing 
** such agreement, (as aforesaid,) it shall be lawful for the 
'' Court by which such rule or order shall be made, or which 
'' shall be mentioned in such agreement ; or for any Judge, by 
** rule or order to be made for that purpose, to command the 
*' attendance and examination of any person to be named, or the 
production of any documents to be mentioned in such rule 
or order ; and the disobedience to any such rule or order shall 
'' be deemed a contempt of Court, if, in addition to the service 
*' of such rule or order, an appointment of the time and place 
** of attendance in obedience thereto, signed by one at least of 
** the arbitrators, or by the umpire before whom the attendance 
'' is required, shall also be served, either together with or after 
" the service of such rule or order ; provided always, that every 
" person whose attendance shall be so required, shall be en- 
" titled to the like conduct money and payment of expenses. 
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2^^*- ^ * ^* p-/?ar/e z*' but as this obnoxious step ought not 

to be taken hastily, it should be carefully as- 
certained that the party absenting himself has 
been duly served with a notice in writing of 
the place and time of meeting. It is reported 
to have been said in court by Lord Hardwicke, 
that arbitrators are not bound to give notice to 
u 3Atk.«». the parties of the time and place of meeting/^'* 
But this doctrine is so unreasonable, that there 
is no doubt that an award made, without due 
notice being given to the parties, of the meet- 
ings of the arbitrators, would now be set aside ; 
and so would an award made by two of the ar- 
bitrators, without giving the third an opportu- 
nity to be present, and without giving him due 
w Barnes, 57. uoticc of their meetings**^ 

In regard to the examination of witnesses it is 
held that an arbitrator may, bond Jide^ conduct 
the arbitration in the manner he thinks proper; 
it is therefore no just ground of revocation^ that 
he had excluded the parties and their attornies, 



€f 
if 



and for loss of time^ as for and upon attendance at any trial. 
Provided also^ that the application made to such Court or 
Judge, for such rule or order shall set forth the county where 
such i/ntness is residing at the time, or satisfy such (^ourt or 
''Judge that such person cannot be found. Provided also« 
*' that no person shall be compelled to produce, under any 
*' such rule or order, any writing or other document that he 
" would not be compelled to produce upon a trial, or to attend 
'' at more than two consecutive days, to be named in such 
" order." 
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and examined the witnesses privately. At all 
events, the parties having given no notice to 
rely on the objection^ but going on afterwards 
with the reference, could not avail themselves 

r •j.x « 4 Car. & P. S75. 

The last meeting of the arbitrators is, for the 
purpose of giving instructions for drawing up 
the award, which will be treated of in the fol- 
lowing chapter. But before we conclude this, 
a few words may be said on the fees of the ar- 
bitrators ; or, as they are technically called, — 
the costs of the reference^ — though these in- 
clude also the charge for the award, which is 
always drawn up, (or ought to be,) by a pro- 
fessional person' employed by and paid by the y ut sup. p. w. 
arbitrators. 

1 Arbitrators^ Jees^ like those of barristers and 
physicians, are strictly gratuities ; and like 
those, they cannot be sued for ; it being a ge- 
neral rule in law, that recompense cannot be 
demanded unless previously stipulated for. A 
solicitor may charge for his attendance, advice 
and trouble ; an accountant for work and la- 
bour, and business done ; but, (as it has been 
laid down by an eminent Scotch judge,) *' the 
office of an arbitrator is absolutely gratuitous, 
— for an arbitrator is selected for integrity, im- 
partiality and ability, which cannot be appre- 
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ciated, and do not therefore admit of recom* 
« Parker not. arb.pense ;^* and this is now the law of Scotland/1 
This is also the law of England, for Comyn 
says, ^^ an action will not lie for business done 
as an arbitrator, unless there be an express pro* 
mise to pay him a sum of money for his trou- 
a Com. on Con. ble.^^* It is indeed said,* that the arbitrator 

388. 4 Esp. 47. ' 

^6Wat.Arb.c.4.jjjg^y g^ppjy ^^ ^.jjg QQurt for du attachment to 

enforce payment of the costs of the arbitration ; 
but the courts are unwilling to bring arbitra* 

c 1 Bos. & Pal. 93.tors iuto a court of justice/ It also would 
appear, where there is an express promise to 
pay the arbitrator a remuneration for his trou- 
ble, that an action would lie by him for the 

d Sty. 465. same ;^ although it has been ruled at Nisi Prius 

that there is no implied promise to pay the 

e4Esp.4r. arbitrator a compensation for his trouble.* 
This is, therefore, a sufficient reason for a 
clause to the following purport being always 
inserted in the bond or agreement, viz.—" the 
costs of the reference shall be in the discretion 
of the said arbitrator, (or ' the said arbitrators, 
or any two of them,^ as the case may be,) who 
shall direct and award by whom, and to whom, 

/ ut sup. p. 40. and in what manner, the same shall be paid.^^-^ 

For a general rciference of all disputes, differ- 
ences and demands, does not confer on the ar- 
bitrator a power to award *^ the costs of the re- 
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ference/^^ as they cannot be brought under ^ 7 Term. iz. 213. 
the head of " disputes, differences, or demands'^ 
between the parties previous to their entering 
into it.* It was formerly held, that if the ^^^i"^'.^'* 
award were of the costs of suit and of the re- ^'^^*''**^* 
ference, then only the costs of suit could be 
taxed, because the master could not judge of 
the costs of reference;* but it is now deter- ' KySiiaJ. 
mined, as far as relates to references by order 
of Nisi Priusj (and it ought to be so in all 
others,) that an arbitrator has not an unlimited 
power to charge what he pleases for his trouble; 
for, if his charge be excessive, the court will in- 
terfere, and direct the master, or the prothono- 
tary, to allow what is reasonable; otherwise, 
as the court observed, " an arbitrator would be 
judge in his own cause, which could never be 
admitted.^'* The word " costs,^' when ex- '^ \]^^''^f^' 
pressed generally in an order of reference, that 
they " shall abide the event of the award,^^ ap- 
plies to the costs of the reference, as well as to 
the costs of suit ;' and if no directions be given * East, 436. 
by the arbitrator respecting the costs of the re- 
ference, they are to be paid by both parties 
equally.*" The practice is, for the notary or the 'it^uT8"uV^* 
solicitor, who is employed by the arbitrator, to 
give notice to the party whom lie (the arbitra- 
tor) may determine shall pay the charges of re- 
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ference, to take up the award, and it is held by 
him, (the notary or sohcitor,) until the charges 
are paid. The party who takes up the award, 
IS generally the one who is to be benefited by 
it, or in whose ^vour it is made. 

A few words more may be said on the cosis. 
In a late cause it was determined, that where, 
on a submission by rule of court, the costs of 
the cause were by the order of reference to 
abide the event, but the costs of the reference, 
and of the special jury^ obtained upon the 
motion of the defendant, to be in the arbitrator's 
discretion ; the court held, that the meaning 
was,— -that the arbitrator should have the power 
of allowing the costs of the special jury as costs 
in the cause, if the party who moved for the 
m 1 8ei. ft Barn, some should succccd.** In another case, where 

0O3. 

the costs were to abide the event, the arbitrator 
directed certain acts to be done, but awarded 
no damages, and that each party should pay 
his own costs and a moiety of the award ; it 
was held that "the event^^ meant the iegai 
event, and the arbitrator having awarded no 
damages, he could not give any directions as to 
n 1 cb. (K. B.) the costs * 

183, k vide S T. R. 

**' We have thus spoken of the powers and of 

the duties of the arbitrator, except his last and 
principal duty, which will be treated of at 
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length (and necessarily so,) in the next chapter^ 
But before we close this, it may be proper to 
say a few words concerning the proceedings 
against the arbitrator for misconduct or misuse 
of the power intrusted to him ; which is appa« 
rently so great and so unlimited (regarding the 
affair of which he is constituted the judge,) as 
to be almost above controul. It is pleasing to 
remark, for the sake of humanity, that either 
from the unfrequent occurrence of a dereliction 
of duty, or from other causes, no direct case 
appears in the law books of the punishment of 
the arbitrator for misconduct or malpractices in 
the course of his vocation.** It is, indeed, said, » ut infra, c. vr. 
that "/^combination be proved against an ar- 
bitrator, a court of equity will decree hinij to 
pay costs/^^ A nd again, " j/'a party be guilty j, % ves. j. 453. . 
of misconduct in making his award, he is liable 
to be made a defendant to a suit in equity, 
which, generally speaking, would be severe 
enough punishment for any ordinary delin- 
quency/^ ^ q Wat. Arb. c. 4. 

The court, however, will always be disposed 
to view an arbitrator's conduct in the most 
favourable light ; and, unless a clear case of 
corruption and partiality be made out against 
him, they will order his name to be struck 
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out of a bill, to which he has been made de- 
, ^ . fendant/ 

r 2 Atk. 305. 

IvinifSb. As io publishing the award, the notice of its 
M*. being ready for delivery on payment of the 

' I M.'ifslS«.74.. charges is sufficient/ 

1 Dowl. 723, 
& ut infra. 

Arbitrations in France are conducted nearly 
in the same manner as with us, making aliow^ 
ance for the difference of habits. There, it is 
customary to hold their sittings in the house of 
the oldest of the arbitrators ; the instrument of 
submission, with the documents in proof, are 
delivered by the parties to one of the arbitra- 
tors, (in general also the oldest,) who examines 
them, and makes his report thereon at the next 
meeting; after which the parties and their 
witnesses are admitted, and the arbitration is 
proceeded on. It is to be noticed, that from 
the time the documents are placed in the hands 
of the arbitrators, no private communication 
can legally take place (on the subject of the 
reference) between them and the parties, until 
r De la Bii. c. 1. thc award is completed in all its forms;' and 

S. 12. ^ 

so it ought to be with us. 

In the case where the reference is to two ar- 
bitrators, without the authority to choose n third, 
and they disagree, it is very properly observed. 
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—that, their object being to arrive at the end 
for which they were appointed, viz. to deter- 
mine the diflFerences between the parties ; they 
have a right to take all the means in their 
power to complete this intent of the submis- 
sion, and enable themselves to supply the defi- 
ciency of the instrument of reference.*' Which t»DeiaBii.iWrf. 
is reasonable,— -for it cannot be imagined that 
the parties would refer a matter for decision, 
without intending to provide all the means for 
attaining that end« 



F 



CHAPTER VI. 



Of the award. 

In the preceding chapters the author has 
endeavoured to place before the reader, in a 
small compass, divested of legal technicalities, 
and as much as possible of legal quotations, — 
the Law and the Practice of Arbitration, — up 
to the final end of all arbitrations — the 
AWARD. This is indeed the principal thing 
to be attended to, and must not be made hasti- 
ly, but with mature deliberation : for if* this 
be not properly conceived and worded^ the la- 
bours of the arbitrator, and the trouble and 
anxiety of the parties, will have been worse 
than uselessly employed. 

The last meeting of the arbitrators is held 
for the purpose of giving instructions for the 
award. The drawing it up should be confided, 
as before mentioned, to a notary or a solicitor 
employed by themselves^ and who is in the habit 
of arranging these matters. But it is no ob- 
jection to the award if it be prepared by the so- 
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licilor of one of the parties J" And it may be « oves.cr. 
proper to observe, that on any ordinary matter 
which may be submitted to a professional ar- 
bitrator, he is always competent to make his 
own award ; for no particular words are neces- 
sary in making an award ; the term — " I am of 

opinion,^^ is sufficient.* *3^l*u,^*p;ec; 

The first thing to be done is, to read over ^' "' 
attentively the agreement or instrument of re- 
ference, that the award may be made in con- 
formity thereto; and on this subject we cannot 
do better than use the language of one of the 
late learned judges of the court of Common 
Pleas : — 

" What is the nature of an award ? It is a 
decree made by a judge or judges, deriving 
authority from the choice of the parties. 
" The power of such judge or judges to decide, 
" and the duty incumbent on the parties to 
*' obey the decision, arise solely from the con- 
" tract of submission : the submission must 
" therefore in every case be examined for the 
** purpose of seeing what the contract is, and 
" hy whom^ and with whom^ andybr what end it 
"is made/^*' For though, as it has been ob- « i^ Brod. & sitig:* 
served, the power of the arbitrator is great, it is 
only comparatively so, it being always limited 
by the instrument of submission ; and an 

p 2 
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award made of any thing not connected with 
the subject of dispute is not binding on the 
rfKyci,i45. parties.** 

It is impossible, therefore, to give any jrpe- 
cific rules for drawing up an award, as this, 
like the proceedings of the arbitrators, and the 
e Vide sop. c.iiL condition of the obligation,' must depend en- 
tirely on the nature of the matters submitted. 
It may, however, be observed, that the language 
should be as clear, and explicit, and definite as 
possible ; and if the arbitrator be not conver- 
sant with the terms of law, he should take 
great care that he perfectly understands the 
words which the notary or solicitor uses ; and 
that they bear precisely the sense which he in- 
tends they should convey: for though, from 
the liberality of the judges, a reasonable con- 
struction is always put upon an award, (they 
considering an arbitrament as an instrument to 
make peace, and put a perfect end to matters 
/3 Buht.^. in controversy,-^ he must not be led away with 
the idea, that the courts will interfere to re- 
lieve him from any difficulties which he may 
be brought into, by employing an incompetent 
person to frame his award. It is proper, how- 
ever, to say, that if there be an ambiguity in 
the words used in the award, that such a con- 
struction will be given to them, as will best 
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coincide with the apparent intention of the ar- 
bitrators ; and the courts will, by intend- 
menty restrain the general terms in an award 
to apply to particular words in the submission; 
and they will also connect the particular thing 
awarded with the general words of the submis- 
sion/ One thing the arbitrator should most ^ i^s»°«»d. 324. n. 

carefully attend to, which is, — never to suffer 
the reasons for his decision to appear on the 
award, nor, if possible to avoid it, to be 
known ; they should be, if only from pruden- 
tial motives, for ever locked up in his own. 
breast ; and he is not compellable by law or 
equity to discover them ;* according to the de- * snp^cfi!" * "^ 
finition before given, — that he is an arbitrary 
judge, from whose sentence there lies no appeal.' * ^^'/si?'^'*''' *' 
Nor can the arbitrator be called upas a witness, 
to shew under what impression he decided.-^ ^ 4 car. & p. 327. 



The principal object which the arbitrator 
should have in view, after that of making a 
Just, true, and conscientious award y is that of 
making such an award as will stand good 
IN LAW. For which purpose the following 
rules must he observed: — 1. The a Ward must 
strictly conform to the submission. 2. It must 
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not he of things impossible to be performed^ 
3. It must be reasonable. 4. It must not be 
contrary to any known law. 5. It must be cer- 
tain. 6. \t mxx^i he JinaL 

The FIRST RULE, therefore, is, (in accord- 
ance with what has been said above,)— that the 
award shall strictly conform to the 
SUBMISSION ; for this, and this alone, must 
determine the intention of the parties ; and 
although it is a general rule, that — " omtie 
actum ab agentis intentione est judicandum^^ 
and in all contracts the law looks to the ibten- 
tion of the parties, yet it is only from the 
words of the instrument that the arbitrator will 
be allowed, in making his award, to judge of 
that intention ; any explanation, therefore, that 
the parties themselves may give of their inten- 
tions, if such explanation at all differ from 
the words of the submission^ must stand for 
nothing ; for the arbitrator's power being de- 
rived from the agreement is also confined by 
*?*I;V'T;*'^' >^* a"d i^ Js not consistent with reason to 

imagine, that he will be permitted to go beyond 
it. 

On this subject the following remarks may 
be made. First. — If the submission be con- 
fined to a particular subject of dispute^ while 
there are other things in controversy between 
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the parties; an award which extends to any 
of these other things is void, as far as it re-- 
spects them} If the submission, therefore, be « 2 Mod. 309. 
by rule of court, the order in which the words 
are placed is to be particularly attended to : for 
if the reference be— "of all matters in dispute 
between the parties,*^ the power of the arbitra- 
tor is confined to the matters in dispute in that 
suit ; but if it be — " of all matters in differ- 
ence between the parties in the suit,^' — his 
power is not confined to the subject of that 
particular cause, but extends to every matter in 
dispute between them."* *»«»»• %»• "j;- 

*^ ^ 2 Term Rep» 644. 

By a submission "of all actions personal," i^em.aaa. 
—the arbitrators have no power to make an 
award of any thing in which the parties have 
only a cause of action. If the submission be,— 
"of all actions personal, suits and complaints," 
the word " personal" extends to suits and com- 
plaints ; and consequently, an award of all 
actions real is beyond the submission : but if 
it be, — " of all actions personal, and suits and 
complain ts,^^ the word personal does not ex- 
tend to the latter part ; and an award on such 
a submission may comprehend actions real. 
If the submission be, — "of all causes of action, 
suits, debts, reckonings, accounts, sums of 
money, claims and demands," an award " to 
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3 Bulst. 312. 



f Kydf ch. V. 



release all bonds, specialties, judgments, exe- 
cutions, and extents/^ is within the submis* 
sion ; for as all debts are submitted, the arbitra^ 
tors have power to make their award concern- 
ing the debts themselves, and of course to 
award a release of every thing by which they 
n 2 saund. 100. arc securcd.** Where the submission is,—" of 
all debts, trespasses and injuries,'' an award 
"to release all actions, debts, duties and de- 
mands,'' is good; for the word "injuries" is 
sufficient to comprehend all " demands."* 

Secondly. -^The award must not extend to 
any one who is a stranger to the submission/ 
The decisions on this subject chiefly relate to 
conveyances of land, and other matters con- 
nected with the disposal of real estates, which 
it is not necessary to notice here ; but a dis- 
tinction is taken between the case of an act 
awarded to be done hy a stranger, and that of 
an act awarded to be done to a stranger, by a 
party to the submission. 

The award of payment of money to a stranger 
is generally void ;^ but this must be understood 
to hold, only when such payment can be of no 
benefit to either party : for an award that one 
of the parties shall pay so much to a creditor 
of the other, in discharge of a debt due by the 
other to that creditor, is unquestionably good ;*■ 



q Godb. 12. 



r I Lord Raym 
123. 
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as is also an award to pay a sum of money to 
the party^s solicitor, or banker, on his account 
or for his benefit. Thus it must appear, that 
the act to be done is for the use or benefit of one 
of the parties/ ' smJu!' 

If the persons comprehended in the award 
were in contemplation of the submission, 
though they were not directly parties to it, yet 
the award is good ; as, if it be awarded that all 
suits shall cease between the parties, or any 
others in their behalf J t a Latw. sao. 

But, as the award of a thing out of the sul> 
mission cannot be enforced by an action at 
law, so, neither shall a man by such an award 
be precluded from claiming his right in equity." * Sa. ^| JJindrwI 
Nor shall an award affect the rights of persons 
not parties to the submission.^ v m. iso. i84. 

Thirdly.— When it is said, that the award 
must be in conformity to the submission^ it 
is meant, — that if the submission be condi- 
tional, ^'so as the arbitrator decide of and 
concerning the premises,^^ (that is, with the 
clause, as it was formerly called, " of iVo quod^^^) 
(1) he must decide upon each distinct matter 
in dispute of which he has notice.*^ And if ^hItV:S!t 

2 Brownl. M0. 

(1) Ita quad fiat de prismissis. These were the words made 
use of in the old legal instrument of submission to arbitration ; 
thence called, "the clause of ha quod,** 
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it be provided,— that " the same award shall be 
made on or before'^ a particular day ; in this a 
condition is implied, that it shall be made 
" of and concerning the premises ;'^ (the word 
^^same*^ having a reference to every thing 
before mentioned,) and the obligation upon the 
arbitrator to decide expressly each point sul> 

' wiii^'sfSs. mitted to him, has full force.* But, where a 
TEitiso/ reference was made by rule of court, "of all 
matters in difference,^' and the award only di-* 
rected that a verdict should be entered for the 
plaintiff, this award was held to be good,-— 
though it did not state that it was made "of 

V iKeb.79«,8«. ^ud couceming the premises.^'* 

1 Sel. & Bar. 106. ti ^ • J ^ • i_ i i • 

But m order to impeach an award made in 
pursuance of a conditional submission, on the 
ground of part only of the matters in contro- 
versy having been decided, the party complain- 
ing must distinctly show, that there were other 
points in difference, of which express notice was 
given to the arbitrator, and that he neglected to 
determine them. The courts will require evi- 
dence of this, and will not set the award aside 
% Roi. Arb. B. M. ou prcsumption.' 

Cald. c. V. & * ^ 

i^yS!.'* "^^ Fourthly. — As to time^ an award of a release 
of all actions, &c., to the time of the awards is 
good on a submission of " all matters in dif- 
ference between the parties ;*' for which two 
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reasons are given, h That it shall not be in- 
tended that any new difference has arisen be- 
tween the time of the submission and of the 
award, unless it be specifically shewn that there 
has ; and, 3. That a release of all demands, &c., 
to the time of the submission, is a good per- 
formance of an award, ordering a release to be 
given of all demands, &c., to the time of the 

1 ^ a 10 Mod. 201. 

award.* oodb. ie4. 

2 Keb. 471. 

Fifthly. — In regard to ^^ power of the arbi- wau iSb. c. 7, 
trator, a case in point may be given, which pe- 
culiarly applies to the subject of mercantile ar- 
bitrations. On a dispute between two part- 
ners, " all matters in difference" were referred 
to arbitration in the usual form. The arbitra- 
tors^ among other things, directed the partner- 
ship to be dissolved* It was objected, that the 
arbitrators had exceeded their authority ; but 
the court held, — that under a submission of all 
matters in difference by partners, the arbitrators 
had clearly a power to dissolve the partnership. 
It being ^worn that at the trial, after a juror 
was withdrawn, and the rule of reference drawn 
up, the plaintiff openly declared he would not 
have it understood that the arbitrator had 
power to dissolve the partnership ; Lord Mans- 
field, C. J. observed, "That is sufficient evi- 
dence out of his own mouth, that the dissolu^ 
tion of partnership was then a matter of differ-* 
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*?viJ.i5;.^S?*ence/'* But if an arbitrator has power to 

award a dissolution of partnersiiip, it is not 
c 1 Taunt. ff4o. obligatory on him so to do/ 

Sixthly .'•^The award must embrace all the 
matters submitted. It is a general rule, that 
unless the arbitrator makes his award of all the 
matters submitted to him, the award is entirely 
void. When the submission is of several spe^ 
cific things^ if it should appear that the arbitra- 
tor has not made his award of each of the mat- 
ters submitted to him, the award is void. As, 
when three persons, A., B., C, on one side, 
and D. on the other side, submit disputes be- 
tween them to arbitration ; an award relating 
to disputes between A. and B. only of one part 
and D. on the other, is void, for not making 
any award between C. and D. So, when a 
cause in which A. was plaintiff and B. defen- 
dant, was referred by order of Nisi Prius, and 
by a subsequent order of reference, another 
cause, in which A. was plaintiff and C. was de- 
fendant, was included in the former reference ; 
the terms were "of all matters in difference 
between the parties, or any or either of them, 
as co-partners or otherwise ;" the arbitrator 
made two awards, one in the cause between A. 
and B«, and another in the cause between A. 
and C; but he did not make any award be- 
tween B. and C, nor did he state whether or 
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not A. had einy Joint cause of action against R. 
and C, and for these objections, particularly for 
the last, the court set aside both awards.^ • m. * '* ^' ^°°"' 

Now, as this jfirst rule is of the most mate- 
rial consequence to be observed, it being ike 
principal one in all references ; let us recapitu- 
late the several points to be attended to. I. 
The Award must be confined to the particular 
subject submitted. 2. As regards persons ; an 
act cannot be done by a stranger, but may be 
done to a stranger, if for the use or benefit of 
one of the parties. 3. An Award on a con^ 
ditional submission cannot be set side on 
the ground that only part of the matters were 
decided, unless it can be shewn that other 
matters were expressly pointed out to the arbi- 
trator, and he neglected to decide them. 4. As 
to time; an Award of a release, &c., to the 
time of the award is good on a submission of 
"all matters in difference between the parties.*^ 
5. On a submission of "all matters in difference*^ 
between jo«r/;2^r,y, — the award of a dissolution of 
partnership is good. 6. An Award that does 
not embrace all the matters submitted to the 
arbitrator is bad. 



The SECOND RULE is, — that the Award must 
not he of things impossible to be performed. 



78 

According to the law maxim, — ^^Lex neminem 
cogit ad impossibilia.^^ It certainly appears to 
be one of the most justifiable reasons for setting 
aside an award, that it directs a thing to be 
done, which is in its nature physically or mo- 
rally impossible. 

Under this head, as may be expected, few 
cases have come before the courts ; but the fol- 
lowing may be quoted to illustrate the princi- 
ple, e. g. where a party was directed to give up 
a deed which was in the custody of a person 

e 12 Mod. 585. over whom he had no controul f or, where it 

was ordered that he should procure a person to 

^/Roi.Arb.p.2, be bound for him, for a sum of money/ or, 

that the defendant in a cause should be bound 
with sureties which the plaintiff should ap- 
prove,— because it may be impossible to force 

«^Mj>d.m. the approbation of the plaintiff"/ Such, and 

similar awards, would be set aside. But this 
doctrine must not be supposed to extend to a 
case, where a man is ordered to pay a sum of 
money, and be has not that sum in his posses- 
sion, nor any means of obtaining it, — ^against 
such an award a party will not be allowed to 
plead impossibility ; for in order to vitiate the 
award the impossibility must arise ex naturd 

h Caid. cVi. V. reiJ^ 

Wat.Arb.c.7, 
!«• 



*The THIRD RULE is,— that the Award must 
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be REASONABLE. This follows from the in- 
strument itself; for the power given to an ar- 
bitrator to determine what he shall think fit to 
be done, must be confined to reasonable acts.*— ' * Taunt, 46o. 
Whatever is unreasonable is unjust ; and the 
law says, " whatever is inconvenient and con- 
trary to reason is not permitted.^^ But it 
must not be inferred from this, that the 
parties^ or any one but the courts of law, are 
to be the judges of what is reasonable; and a 
clear case of unreasonableness must be made 
out to the satisfaction of the courts, before they 
will interfere to set aside an award on that 
ground. As it is the duty of an arbitrator to 
judge impartially, he must determine for him- 
self what is reasonable, and no specific rules 
can be given to guide him ; — but in general, if 
the award be extravagantly disproportioned to 
the circumstances of the case, performance will 
not be enforced.-^ A few instances of what has j roi. Arb. p. i. 

Mod. 63. 

been considered by the courts of law to be «»- | vemlMK ^^' 

reasonable may be given : — e. g. that one shall 

serve the other for two years in satisfaction of 

an action ; also that one party should pay the 

other <£300 to repair his honour, for calling him 

" bankrupt knave,^* were considered unreasona^ 

ble. It was also considered unreasonable, that 

a guardian of an infant should be awarded to 
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* Wat.Arb.c.7. 
« 9. 



i 1 Swaa. 03. 
lWiU.84. 



m Yes. Sfll* 
OM. 304. 
9 Madd. 0. 



give his bond for the performance of an act by 
the infant on acquiring his age.* But it is clear 
that whether an award be reasonable or not 
must depend upon the particular circumstances 
of each individual case ; and it must be a very 
strong case of unreasonableness before the 
courts will set aside an award on that ground. 
Where, however an arbitrator decides a ques- 
tion of law, the courts will not inquire whether 
it be unreasanabie ;' for, where a point of law 
is referred to an arbitrator, the parties are bound 
by his decision, whether right or wrong, unless 
fraud or corruption is imputable,** 



The FOURTH RULE is, — that the Award must 
NOT BE CONTRARY TO LAW. This rulc has 
some limitaiion^znd must not be construed strict** 
ly. In a case where no lawyer could doubt upon 
the point of law, the following distinction was 
laid down by the court of King's Bench: — that 
where the arbitrators meaning to follow the law^ 
happen to mistake it, this is a good reason for 
setting aside their award, so far as it is affected 
by that mistake : but where, knowing what the 
law is, or laying it entirely out of their consi- 
deration, they make what they conceive, under 
all the circumstances of the case, to be an equi- 
table decision, it is no objection to the award, 
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that in seme particular point it is manifestly 
against law/* But Lord Hardwicke said, " if " ^y*'***- 
the arbitrators appear to be mistaken in a 
doubtful point of law, the award may be per- 
mitted to stand, though the court should be of 
a diflFerent opinion from the arbitrator.^ And ' 3Aik.«tt.(495.) 
the court of King's Bench has decided, that an 
award could not be set aside on the ground, 
merely that an arbitrator was mistaken in a 
point of law ; for in such a case it must be sa- 
tisfactorily proved that he would not have made 
such an award if he had known what the law 
was/ Neither will an award be set aside, if I'^B-^^Aia.aar. 

the arbitrator in a matter of mixed law and fact 
mistake some of the points.* It was indeed ^«Taunt.«w. 
well and liberally observed from the bench on a 
late arbitration cause, that " it is always pain- 
ful for the courts to give a judgment upon 
strict legal and technical objections against the 
real justice of the case, but they are always 
pleased when the giving effect to what justice 
requires will violate no rule of law/ The gene- •• i^bj^o^- & Bing. 
ral principle is,— that the award must not be 
contrary to any clear, well-established and de- 
fined point of law;' for neither the courts of * e f iul^^ ms!^' 
justice, nor an arbitrator, can be allowed to 
depart from the rules which are founded on the 

6 
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t 2B.&AId. 691. 



u 5 Taunt, 454. 



immutable principles of justice; and, if an 
arbitrator act contrary to a known general 
law, it is undoubtedly the duty of the court 
to set aside his award/ Where, for instance, 
an arbitrator ordered a party to do a thing 
which would make him liable to an action,-— 
the court set aside so much of the award, 
saying, that they could not allow a party to 
an award to be attached on one side, for not 
doing that, for which, on the other side, he 
might be sued," If an arbitrator, after making 
an award, says, — " I meant to make my 
award according to law, and have misconceived 
the law/* or " I have mistaken the fact," his 

V 1 Taunt. 48. award will be set aside.*' An arbitrator is not 

however to be confined by rules of strict law,— 
Lord Talbot said, "Arbitrators are in the na- 
ture of judges, and in some respects have a 
greater latitude, not being confined within the 
rules of law or equity, arid therefore may make 
such allowances as cannot be made in courts of 

w 2 Eq.ca.ab.8o. judicature/*"' In a reference of " all matters 

in difference** an arbitrator ought to consider 
not legal demands only, but also equitable de- 
mands, demands of all sorts/ Nor, is an arbi- 
trator to be confined by the practice of the 
courts of law ; — for where arbitrators had 



X 1 Taunt. 48. 
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awarded interest on particular sums (l) con- 
trary to an established practice of the courts, 
the court of King^s Bench refused to set aside 
the award on that ground, observing that an 
arbitrator is not bound by the strict rules of 
practice, but is to do justice between the par- 
ties, according to the particular circumstances 
of each case.' y b. & Aia. mu 

Finally, — it may be remarked, — that an 
award is similar to a verdict, fvere dictum) for 
an award no more than a verdict, can make 
that good which is not good in law, else an ar- 
bitrator would be paramount to the law, which 
can never be permitted. 



• The FIFTH rule is, — that the award shall be 
CERTAIN. The Roman law says, a judge 
ought always to take as much care as possible 
so to frame his sentence, that it may be given 
for a thing or sum certain ; although the claim 
upon which the sentence is foutided, may be 
for an uncertain sum or quantity ;* and it may ^^^^i-g^"*^* *• *^* 

(1) The allowance of interest is peculiarly the subject for the 
consideration of an arbitrator, for interest is the damage for the 
detention of a debt, « « ^- '• ^*»*'<>*- 

In regard to interest it may be noticed that it has been lately 
decided in an action on the award, that the plaintiff is entitled 
to recover interest from the time of demanding the sum award- 
ed, as a liquidated sum.* / ^fele "* Z: 

g2 "'• 
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be remarked, that the only motive which can 
influence a man to refer any subject of dispute 
to the decision of an arbitrary judge, is to have 
an amicable and easy settlement of something 

cKyd,c.iii. which is in its nature uncertain.*^ 

It has been before observed, that the words 
of the award should be clear, definite, and ex-* 
plicit ; to which we may add, that the purport 
ought to be so plainly expressed, that there 
may be no uncertainty in what manner the 
parties are to put it in execution, but that they 
may know precisely what it is they are ordered 

d Kyd,c. V. to perform.** It ought to be so expressed, that 
no reasonable doubt can arise upon the face of 
it, as to the arbitrator's meaning, or as to the 
nature and extent of the duties imposed by it 

e Roi. Arb. 21. on thc partics/ 

Burr. 275. *^ 



Gald. 104. 



To elucidate this rule we quote the following 
cases. An award was held not to be certain 
which directed, that one of the parties should 
deliver up to the other "a certain writing obli- 
gatory, or a certain bill obligatory, which he 
had before ;'' this was held to be altogether un- 
certain, for it did not say of what sum, nor of 
what penalty the bond was, nor of whom it 
/iLordRaym. ^^s obtained/ And the same was held of an 

award, "that one of the parties should give 
security for the payment of a sum of money. 



124. 
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either in one gross sum, or at different specific 
times, or annually for life,** because, it is said, 
he cannot tell what kind of security is meant) 
whether by bond or otherwise/ An arbitrator, e S'^^^r*^:,. 

*f ' Cro. Jac. 315. 

on a reference by rule of court, awarded that * ^^''' *"**' 

the defendant should pay to the plaintiff "so 

much for each quarter, as a quarter of malt was 

then soid for ;** the award was held to be void 

for uncertainty, because it was not mentioned 

in what place the price was to be taken.* * RSilrb^a. 7. 

An award was held to be bad, where the ar- 
arbitrators awarded that a certain sum was due 
from the defendant to the plaintiff, and that out 
of such sum the defendant should pay to the 
arbitrators £ , being the expenses of pre- 
paring the agreement of reference and of their 
award, and for their attendance, and certain 
costs which they awarded* to be paid to the 
plaintifTs attorney for costs of the actions. 
It was bad, because it did not specify tAe par- 
ticular sum to be appropriated to each object, 
and included an indefinite allowance to them- 
selves.* And under the head of uncertainty^ i6M&sei.27(i. 
we may quote the following: — the award of 
the umpire (who was named by the two arbitra- 
tors,) was to be binding, "so as it were made 
within six months next afler the date of his ap- 
pointment/* The appointment was made by 
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indorsement, dated l6th August, and the award 
was dated 12th February following; — it was 
held, that there being nothing ultra^ the expres- 
sion to explain the meaning of the arbitrators, 
the six months must be taken as lunar^ and 

j ideni,2M. the umpirage was therefore bad.-^ 

The following award was also held to be bad : 
as when the defendant had paid £600 into 
court, and the cause and all matters in differ- 
ence were referred, and the arbitrator awarded 
that the defendant had overpaid the plaintiff 
£SAf. The court thought there was suflS- 
cient doubt on the face of the award to justify 
the refusal of an attachment, and to leave the 

* 6 SSfrc & p. 38. plaintiff to his remedy by action.* 

But in general, if the matter or thing to 
which the objection of uncertamty is made, 
can be ascertained* either by the context of the 
award, or from the nature of the thing award- 
ed, or by a manifest reference to something 
connected with it, the objection will not pre- 

i Kyd,i99. vail.' For, in the construction of an award the 

courts are bound, so far as the terms will admit, 
to give to it such a meaning as will render it 

m 1 Swanst. 53. COUClusive.*" 
1 Wils. 34. 

Here it may be noticed, that the circum- 
stance of an award being in the alternative^ 
will not invalidate it, for no doubt can arise on 
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a direction, that a party shall perform oae of 
two things, though it be lefl for him to deter- 
mine which .he will perform." "wmJ-Im. 

1 Taunt. 559. 



Sixthly, the award must be final. The 
general requisites of an award are, that it be 
certain and final.^ This is recognised by the ' I Ba"^Ani^b: 
Roman law as the principal object of all arbi- Wth/prJ. ^2, 
trations/ No rule can indeed be better founded 9 Dig. i. 4. t. s. 
than this. An award, however, will rarely be 
set aside on this ground, where it is the evident 
intention of the arbitrator, that the matters in 
difference should be laid at rest ; and where 
the award is final, as far as, under the circum- 
stances of the case, might be reasonably ex- 
pected. 

The award " that all suits shall cease'^ was 
held to be final, and was considered as if it had 
been said— all suits shall cease for ever ; for 
the determining the suit determined the right 
of the thing, because the party has no other 
remedy but by suit.* And an award made ^\f;^^^:^^ 
upon a reference, ^'of all then existing dis- o«i- i saik. 74. 
putes^' was not considered the less final, be- 
cause the arbitrator had extended it only to the 
two actions then pending, and had not taken 
equitable claims into his consideration.** But »*iMjore, (c. 
an award, " that each party shall be nonsuited 
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in the action which he has brought against the 
other/^ is not final, and therefore not good ; 
because a nonsuit does not bar them from 

* Broikel 45," a. bringing a fresh action/ That an award of a 

nonsuit is not Jinal^ has been uniformly held 
from the first law proceedings in England to 
1 B^'ard, 403. thc prescut day/ (I) 

If the award be of a thing to be done at a 
future day, it is final, if it must then be abso- 
lutely done ; as, if it be to pay money at three 

u Palm. no. several days to come,* — or to give a note or a 

bond for the payment of money at a future 

V 2 str. 1032. day/ But, if it depend on a condition whether 

it must be executed or not, then it is not final; 
as, if it be, that the money shall be refunded, 
if it appear afterwards that the party was not 

w Palm. 110. entitled to retain it.*" 

When the arbitrator simply found by his 
award that the plaintiff had no cause of action^ 
this was held to be sufficient, notwithstanding 
there were various mutual claims between the 

X 6 BiDg. 225. parties/ 

It was formerly considered that an award 
must be mutual to render it valid ; that is, that 

(1) But Watson on this subject has the following note :-~ 

"Rolle Arbitr. (I) 16. In the Year Book^ hotirever, which 

Rolle cites, this is doubted; indeed, if the reference be an 

action, a nonsuit does put a final termmUion to the matter 

y Wau Arb. P. ref erred J^v Therefore quaere. 
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it ought not to give an advantage to one party 
without an equivalent to the other;— -and 
much has been said in the old law books to 
enforce this rule ; but, after all, it may be 
resolved into the principle, that the thing 
awarded to be done should be a final discharge 
of all claims, by the party in whose favour the 
award is made, against the other for the cause 
submitted ; and therefore, amounts to nothing 
more than a different form of expression of the 
case, which requires that an award shall be 

The reservation^ or the delegation of the 
authority of the arbitrator, may also be consi- 
dered as a branch of this rule. If, for instance, 
he reserve to himself the authority to alter the 
whole or any part of the award, such reserva- 
tion is clearly void ;* for the principal rule in "^fg^pa^uo. 
the construction of awards is, that they shall *^' 
be certain and definite; and, if the arbitrator 
reserves a power over any thing, the award is 
not final.* As, if the arbitrators order that 6Roi.Arb.H.io. 

' ^ IS Mod. tS9. 

one of the parties shall give security to the 
other, for the payment of a sum of money, but 
reserve to themselves the power of considering 
the propriety of such security ; or, if they 
reserve to themselves the power of explaining 
any doubt that may arise on the meaning of 
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21^215^^' any part of the award/ But an award, that 

one of the parties should pay to the other <£ 105, 
OQ a certain day, and if he did not pay it then, 
that he should pay at a future day ^110, was 
said to be good ; because it is not a reservation 
of a future authority, but a penalty to enforce 
payment at the day, which is within the power 

d Roi. Arb. H. 8. of the arbitrators/ 

And, again as to the delegation of the power 
of the arbitrators, it appears clear that it is not 
within the implied intention of the submission, 
and it is therefore a branch of the ^rsi general 
rule for making the award, as well as of this; 
that it applies to this is obvious^ and scarcely 
needs an example to prove it. 

But, if the arbitrators award the substance 
of the thing, and leave the Jbrm to be settled 
by another, this is not such a delegation of 

e 6 Yes. 846. authority as to invalidate the award/ Thus, 

where the arbitrators ordered mutual releases 
to be executed, and left it to a Master in Chan- 
cery to settle the form, this was not considered 

/2Atk.aoi. a delegation of authority/ Nor is it such a 

delegation as to defeat the award, if the arbi- 
trator direct that the parties shall abide by the 

^ssH.e.n.a. award of a former arbitrator/ If, however, 

instead of deciding the matter himself, the ar- 
bitrator direct that the parties shall stand to 
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the award of another, this direction of the ar- 
bitrator, and of course the award delegated by 
him, are bad. — Because the submission of the 
parties to an individual, arises from the confi- 
dence they repose in his integrity and skill, and 
is merely personal to him; the leaving the 
matter submitted to him to be decided by ano- 
ther, is therefore contrary to the scope of the 

reference.* * ^!%]n:'\i: ""' 

Another branch of this rule is, that the award b? 20/ Hird! 

43. Jenk. 128. 

shall not be of part only of the things submit- 
ted. But this must be understood with a con- 
siderable degree of limitation ; for if the thing 
awarded necessarily includes the other things 
mentioned in the submission, — as the award of 
one particular thing to be done for the ending 
of a hundred matters in diflFerence, the award 
is good.* And, as of several things, so it is of *»jKeb.738. 
several persons ; for if two on one side and one 
on the other submit, the arbitrator may make 
an award between one of the two of the one 
part, and the other of the other part ; and such 
an award will stand good/ And where actions j Kyd, im, &c. 
and all nmtters in difference were referred, and 
the award decided the former only, it was held 
that it is no objection to the award that a claim 
not included in the action was brought before 
the arbitrator, and that he had not adjudicated 



/ 
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thereon, unless it appear that the claim was 

* }«.*''• * •**"• not taken into consideration.* 

By the law of Scotland an award is good as 
to the part decided, although the arbitrator 
shall not have decided on the whole matter^ it 

II Dow ft cm. being unobjectionable in other respects/ 

After all that has been written on the sub- 
ject of making the award final, the best mode 
appears to be, wherever it is practicable, to or- 
der, that after the execution of the other parts 
of the award, mutual releases shall be executed 
. to the date of the submission. 



Having thus treated of ihe principal general 
rules to be observed in making the award, we 
proceed to those miscellaneous subjects which 
could not with propriety be brought under the 
foregoing beads. 

We have seen, that an award must be made 
^rst^ — in conformity to the submission. Second^ 
ly^ — that it must not direct things to be per- 
formed which are in their nature impossible. 
Thirdly^ — that it must be consonant to rea- 
son. Fourthly^ — that it must not be contrary 
to any known, well-established law. Fifthly^ 
—that it must be certain ; and sixthly^ — that it 
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must be final; and which includes the rules, 
that the arbitrator cannot reserve or delegate 
his authority ; nor make an award of only part 
of the matters submitted. These are the prin« 
cipal rules tor making, and the qualities neces- 
sary for constituting a good award ; and, unless 
they are attended to in the formation of.it, an 
award may in general, either in whole or in 
part, be set aside. 

Besides these, there are many other causes 
for setting aside an award. But it may be re* 
marked, that in all these cases, where it is said, 
that the court will ^^set aside the award,^' it is 
not meant to be understood literally ; for no 
court of law or of equity can set aside an 
awards made in pursuance of the statute (9 and 
10, W. III. C. 15), on any other ground than 
that it was " procured by corruption or undue 
means ;^^ for these are the words of the act.(I) 

(1) The words of the act are these: — Sect. 2. ''And be it 
further enacted, by the authority aforesaid, that any arbitration 
or umpirage procured by corruption or undue means, shall be 
judged and esteemed void and of none effect, and accordingly 
be set aside by any court of law or equity, so as complaint of 
such corruption or imdue practice be made in the court where 
the rule is made for submission to such arbitration or umpirage, 
before the last day of the next term after such arbitration or 
umpirage made and published to the parties ; any thing in this 
act contained to the contrary notmthstanding/' 
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It therefore follows, that the only power which 
the courts have in any other case is " to refuse 
to enforce the award by attachment, thus 
leaving the party to an action on the bond 

** 5Ai?r/4v. or on the award itself."** 
srsjit.^"^' °°' This statute does not apply to submissions 
by parole^ and therefore an award under such 
a submission can only be set aside for the mis^ 

"ichJ^Ri^. conduct of the arbitrators by a bill in equity.* 
a^B^cwV^i*. According to the law of Scotland, this is the 
only cause for setting aside an award ; for by 
the Acts of Sederunt of 1 69^1 the courts of 
judicature cannot entertain a motion for setting 
aside " a decree-arbitral upon any cause or rea- 
son whatsoever, unless of corruption, bribery or 
falsehood, to be alleged against the judges arbi- 
ters who pronounced the same." By false- 
hood is here meant, forgery or vitiation of the 
ut.3, §'35.' ""' submission, or of the award.*' Lord Hard- 
wicke was also of this opinion, for he is report- 
ed to have said, " that the only ground to im- 
peach an award is, collusion or gross misbe- 

p 3 Atk. 497. (530.) haviour in the arbitrators.^^^ 

Misconduct, or gross partiality, is in its 
strongest sense closely allied to fraud, but it 
may also be venial. To imputed misconduct 
the courts will certainly not listen ; for this is 
the most frequent subject of complaint by the 
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party who thinks himself aggrieved ; an affi- 
davit therefore, for a motion to set aside an 
award on this ground, must state the precise 
points which were submitted to the arbitrator, 
and shew in what his misconduct consisted : 
and where an award was sought to be set aside, 
on the ground that the arbitrator had not no- 
ticed a certain clause in the agreement of refer- 
ence, the court discharged the rule with costs, 
in consequence of the affidavit not shewing, as 
it ought to have done, '^ that the clause in this 
agreement was distinctly pointed out to the ar- 
bitrator, and that he was expressly required to 
act upon it."* Where, however, the case is g»B.&Aid,T04. 
clearly made out, the award will be set aside. 
Under this head several cases appear, from 
which we shall quote the following : — Where 
the submission was to three arbitrators, or any 
two of them, and two by undue means excluded 
the third, the award of the two would be set 
aside ;•" land so, if the arbitrators hold private *" &\Y?iip! c. v. 
meetings with one of the parties, and admit him 
to be heard to induce an alteration in their 
award;* and also, where the arbitrators pro- **^*^"-^' 
mised to hear witnesses, but made their award 
without hearing any;* and where they pro- r/d.251. 
mised not to make their award until one of the 
parties should come from abroad, but they 
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« Id, ib. made it before.*' And so, if a party, even so 

late as two or three days before the time for 
making the award expired, required the arbi'- 
trator to defer making his award until he 
should satisfy him as to some things which the 
arbitrator took to be against him; and the ar- 

^scwLPr^iw. bitrator refused.*' Also where an arbitrator re- 
ceived evidence after having given notice to the 
parties that he would receive no more, and this 
in the absence of a party who, if present might 

urcvem.To. by examination have qualified such evidence.*' 

The rule of the court of Chancery appears to 
be this, that to set aside an award on the 
ground of misconduct of the arbitrator, it must 
be of such a nature as it is probable might have 
affected the decision on ike merits and Justice 

«s Chit. Prac. 118. of the casc.' 

These and similar cases may be ranked under 

the head of misconduct, or at least of that of 

gross partiality; and the following is nearly 

allied to them ;— as, where the arbitrators had 

y utsup.p.r. an interest in the subject of reference ;^ this, a 

court of equity considered a sufficient ground 
for setting aside the award : it related to a 
cargo, in which the arbitrators were interested^ 
and five days after the award was delivered they 
attached the money awarded, for debts owing 
to them by the party in whose favour the award 
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was made ; the court set it aside ; on the pre- 
sumption that the arbitrators might have put 
too great a value on the cargo, from the interest 
they had in the subject/ * 2yern.25i. 

There are cases, as it has been remarked, 
where the misconduct may be venial^ but yet 
the award would not be allowed to stand : — as 
where the arbitrators had insisted on three gui- 
neas a-piece to be paid them by each of the 
parties, before making their award, for their 
trouble and expenses ; the defendant refused to 
do it on his part, and the plaintiff paid the 
whole money. The court thought this a mat- 
ter of so delicate a nature, and the example so 
dangerous that they set aside the award on that 
ground,— because if it should be suffered, it 
would be hard to distinguish what was corrup- 
tion/ The tossing up of a piece of money, for "" ^b*'^^^^^'^^. 
who should name the umpire, was also con- 
sidered a sufficient instance of misconduct to 
cause the award to be set aside.* It was utsup.^^ii. 
thought at one time, that the circumstance of 
the arbitrator's employing the attorney of the 
party, in whose favour the award was made, to 
draw it up, was a proof of corruption ; but 
there is no case in point ; nor does it appear 
to be by any means a justifiable reason for 

H 
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setting aside, or even calling in question, an 

c Kyd, 349. ^^^^^^ 

Nor will the following vitiate the award:— 

A stranger joining in it ; — because it is not the 

d 4 Taunt. 232, |ggg jj^g award of the arbitrators ;** this is also 

«utsup.p.65. the law of France/ The award having no 

date; because it takes effect and becomes bind- 

^ 2Ui!Riym^m6.^^S ^^^Y ^^^ ^^^ ^^Y ^^ ^^^ dclivcry / the 
3Buistr!3i2'. having no stamp, or an improper stamp ; be- 
cause the court will leave the party in whose 
favour it is made to procure the proper stamp 
g 7 Term. Rep. 05. iQ [I qjj paying thc penalty:* nor will mis' 

conception or mistake of one of the arbitra- 
tors be considered sufficient to set aside an 
award. 

Thus we find, that the award may be im- 
peached, either from objections appearing on 
the face of it, — as not being made in confor- 
mity to the rules above mentioned; or from 
extrinsic circumstances,— such as the miscon- 
duct of the arbitrators. It has been seen, that 
by the express words of the statute, an award 
can be set aside only from its being " procured 
by corruption or undue means ;** but a court <rf 
equity will set the award aside, or rather refuse 
an attachment, for fraud or concealment of either 
^2Eq.ca.Abr. ^f the parties J It is said,* however, that this 

k Cald. 174. 
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clause in the statute is not to be construed too 
strictly. Any other objections, which are 
plainly dehors the award, may be urged in the 
same manner as those founded upon corrupt 
conduct ; such as, that the arbitrators or umpire 
have altered the award, after notice to the par- 
ties of its being executed and ready for de^ 
livery ;^(1) and that they had not at the time ^East,3io. 
of making the award, sufficient documents or 
information from which to draw a correct opi- 
nion.*" m%TermRep.7%\, 

It has been said before, that an arbitrator 
cannot be compelled to discover the reasons 
which influenced him in making his award ; but 
if there be any palpable mistake^ the party ag- 
grieved must bring his bill in Equity against 
the other party, to have it rectified.** But in a »» 3 Aik 044,and 

r ./ ' see note at tool. 

reference by rule otNisi Prius^ application may 

(1) It is scarcely necessary to say, that after an award is 
once made and delivered, no subsequent alteration by the arbi- 
trator can avail ; for even before the delivery of the award, if it 
be in fact made, and notice given to the parties no change can 
be effected » Lord Ellenborough observed, that " the arbitra- " ® ^^^' 3"^^- 
tor's authority having been once completely ewercised, pursuant 
to the terms of the submission, was at an end, and could not be 
revived, even for the purpose of correcting a mistaken calcula- 
tion of figures.** It is probable however, that a court of equity s East, 53. 
would interfere on such an occasion, if the submission were 
made a rule of such a court. 

H 2 
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be made to an arbitrator to state (of course if 
he think proper,) on what ground he gave the 
damages ; or the award may be sent back to 

5Taaiit.46o. thc arbitrator for his re-consideration/ 

Much has been said on the subject of the ar^- 
bitrator's giving notice of the award, and it was 
formerly contended that the parties would for- 
feit their bonds, by not taking notice of it 

P Kyd. 107. themselves f but as there can at the present 

day be no doubt on the mind of any one, of 
the propriety of giving notice when the award 
is ready to be delivered, it is not necessary to 
trouble the reader on this subject. 

We shall onlv add, that when the award is 
made, the law implies it is ready to be delivered. 
Thus, an award, which is required to be made 
in writing, &c., and ready to be delivered at 
such a time, is complete, if made in writing, 
and ready to be delivered within the time^ though 

q 4 East, 584. not actuallv delivered.* So when, by the terms 

3 By th. Pre, 3. ^ . 

of reference, attestation and delivery are not ne- 
cessary to perfect an award, — if it be once 
complete by the signature of an umpire or ar- 
bitrator, it is then ready for delivery, though 
r 6 East, 310. ^^^ attested or delivered.*" 
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It is not the author^s intention to treat of 
the course of proceedings to compel the perfor- 
mance of the award, nor of the means to be 
used when it is sought to set it aside : this 
would be invading the province of the lawyer, 
which is certainly not his wish ; for this he 
refers to the works mentioned in the preface. 
The following, however, may not perhaps be 
considered as improper even in a professedly 
practical work. 

It is not necessary that the arbitrator should 
point out the method in which his award is to 
be carried into execution ; for, such a rule, it 
has been observed, would overturn a great 
number of awards.' * * Atk. 501. 

As to ihe performance^ it need not be literal, 
for if it be virtually done, it is all that is re- 
quired ;' and a performance by attorney, or au- * U^i'JJ'^i^J: 
thorized agent, is equivalent to a performance 
by the principal ;*' and if a party make every "^ sce jenk. ue. 
exertion in his power to fulfil the intentions of 
the arbitrator, and circumstances not under his 
controul prevent him, this is sufficient,** for the wis East, ucy 
law will no more require an impossibility in 
the performance of an award, than permit it in 
the formation of the submission ; but a man is 
bound to do every thing within his ability to 
give effect to his performance. 
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y Barnes, 50. 



z 2 Vent. 249. 
1 Leon. 310. 
3 Idem, 212. 



If no time be limited by the award for its 

*^jeLti»;%aik.*P^^^^'''^^"^^» ^ reasonable time is assumed.*" 

If an award be void in part, the party must 
'm. iBrownifw) perform what is valid.* 

When the payment of money is directed, the 
party must pay it ; he cannot set it off against 
a counter-demand.^ 

In case of death, the executors must obey 
the directions of the award ; and if the party 
die, in whose favour an award is made, the 
money must be paid to his representatives, 
even though no mention be made of them in 
the award/ 

If an award be lost, a copy must be pro- 
duced, substantiated by affidavits, and the at- 
tachment will issue as on the original/ 

Where an attempt is made to set aside an 
award on a submission under the statute, the 
motion must be made before the end of the 
next term after making the award, in the court 
where the submission is recorded ; and it has 
been before remarked, that nothing is aground, 
within the statute, for setting aside an awards 
but the misconduct of the arbitrators ; the 
courts will not therefore grant a motion to 
set aside an award for an objection appear- 
ing on the face of it, though that will l)e a 



a 1 Stra. 52ff. 
3 Taunt. 45. 
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good reason for refusing an attachment to en- 

o *. h 6 5 Andr.297. 

lOrCe It. 7 Terin Rep. 73. 

Kyd, 342. 

It may be readily conceived, that the &atsup.p.93. 
courts will not listen to a motion to set aside 
an award, on Jrivolom pretences, such, for 
instance, — as the alleged misconduct, or 
partiality, or erroneous judgment of the 
arbitrators. Lord Loughborough declared, 
that if the parties agreed to refer the whole 
matters in difference to judges of their own 
choice, he could not correct the error of 
their judgment/ If indeed, every one who 
objected to the award of an arbitrator were to 
be listened to, the courts would have little else 
to do ; nothing being more general, than for 
one of the parties to be dissatisfied ; yet, it has 
been well observed, if they were not some- 
times to interfere and grant relief, arbitrators 
would have too great a power and might abuse 
it from corrupt motives/ ^ ves. 315. 

^ 2 Wils. 140. 



It has been the author^s endeavour in the 
preceding pages, to place before the reader in 
as small a compass as the nature of the subject 
would admit of, a short treatise on the law, the 
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principles, and the practice of arbitration, -^ 
which he hopes will be found useful to mer- 
chants and the members of Lloyd's, to whom 
he most respectfully submits it. 
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APPENDIX. 



"It has recently been attempted to introduce a power 
" OP compelling all persons to refer certain matters of 

" ACCOUNT to arbitration, WHEN UNFIT TO BE TRIED BY A 
" JURY, BUT THE MEASURE HAS NOT YET PASSED INTO A LAW. 

— Chitty, Prac. Law. Vol. I. p. 21. 
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Before this work is closed, a few words 
may be permitted the author on the subject of 
compulsory or forced arbitrations. The 
principle has been already recognised by the 
legislature as a useful and beneficial one to be 
adopted under various circumstances, viz.: — 
In the settlement of disputes between masters 

. and worhmen^^ and between masters and ser* * * ^°* '^^ *^' ^' 
vants employed in husbandry;* — for the sum- 6 4Gco.4,c.34. 
mary settlement o{ seamen^ s wages^ and for the cfi9Geo.'3'c.'68; 

• arrangement of salvage /—also for determining ^ y,.* *®*°- *' ^' 
the differences which might arise between the 
members of Friendly Societies^ and the claims «wGeo.4,c.56. 
of the creditors of the Saving Banks/ » Geo. 4, c. », 

^ $45, & vide Chit. 

Prac. Vol. II. 74. 
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All these statutes were made with the bene- 
volent intention of compelling the parties to act 
for their own good ; forced arbitration is there- 
fore not new to us ; though on this subject we 
read in the work, quoted at the head of this 
appendix, (and to which the author has already 
acknowledged his obligations,) that, " as trial 
by jury has long been considered every English- 
man's birth-right, it is not surprising that 
hitherto any attempt generally to take away 
that right, and force arbitration^ even under 
the recommendation of a judge, has been un- 

g Chit. Prac. ibid, SUCCCSSful/^* 

There is no doubt, that the vfovA force or 
compulsion always sounds harsh and ud pleasing 
in the ear of an Englishman ; and that even a 
hint at the attempt to takeaway "generally'^ 
our great palladium, — a trial by jury, would 
not for an instant be listened to with patience 
in this free and enlightened age ; and most as* 
suredly no one can be more averse from trench- 
ing on the liberty of the individual than the 
writer of this ; but what he would suggest has 
no tendency that way, for it will not in any 
manner affect the right of trial by jury, the 
differences in question not being cognizable by 
that species of tribunal. The use of law is to 
regulate the passions of men and to provide a 
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remedy for the abuses of them ; if therefore, the 
legislature should in its wisdom deem it proper 
to deviate once more from the general principle, 
in the expectation of thereby rendering essen- 
tial benefit to society, no one would probably 
be found to complain, but, on the contrary, this 
new infringement on the liberty of the indivi- 
dual would be received as a boon by the com- 
mercial world. 

We allude to the subject already hinted at,* *^'»^^'P*«- 
of the mode of settling disputes between 
PARTNERS in mercantile concerns. " Co- 
partnery,^^ is called by civilians, " the mother 
of discord ;'^ and so (without any intention of 
depreciating its usefulness) it is frequently 
found to be* The persons who enter into it, 
notwithstanding every friendly feeling they 
may have towards each other at the time, ap- 
pear to foresee that diflFerences of opinion may 
arise between them ; for the amicable arrange- 
ment of which, when they shall arrive, they na- 
turally wish to provide a prompt and efficacious 
remedy, in the agreement containing the regula- 
tions to be observed by them in their newly- 
formed connexion ; instead of being obliged to 
have recourse to the only alternative, — a pro- 
bably long-protracted, and a certainly expensive 
suit in chancery. But this provident clause^ 
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of a reference of their disputes to arbitration, 
which they wish to insert in their articles of 
partnership, is, we have seen, unavailable and 
useless ; for " without it they may, if they 
should so choose, have recourse to this nniode 
of settlement of their differences; and with 
it, neither party could be compelled to act upon 

Now it would seem to be an object of con- 
sequence, that some mode should be pointed 
out, by which this clause, so desirable to 
all the parties when entering into their con- 
tract, may be made available by them ; and 
that thus they may be forced to do that at a 
time when they may differ, which they ac- 
knowledged, when they agreed^ would be for 
their mutual benefit. 

The French, though so far behind us in the 
extent of their external commerce, have made 
a provision for the settlement of partnership 
disputes, in the manner which we have ven- 
tured to suggest. By an edict of Fran9ois II., 
so long ago as the middle of the sixteenth cen- 
tury (1560), the principle oi forced arbitration 
was admitted in cases of disputes '^entre mar- 
chands et pour f aits de commerce ;^^ and thus 
these " contestations^^ were taken out of the 
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ordinary jurisdiction in civil cases, and the 
parties were '^ contraints^^ to submit them to 
the decision of arbitration; for these differ- 
ences, it is said,—" doivent itre vidis sommaire- 
ment par trois personnes au plus accordies entre 
eux^ ou dont Us etaient contraints de s^accor^ 
der par le juge des lieux.^^ 

As the nation became more enlightened, 
and its commerce increased, modifications and 
ameliorations were made in its laws ; and in 
1 675^ the celebrated ordonnance de Louis XIV. 
established the principle of forced arbi- 
tration OP DISPUTES IN COMMERCIAL 

PARTNERSHIPS OU a solid basis. The dispo- 
sitions of this ordonnance appeared, after the 
trial of its efficacy for more than a century, to 
be so well adapted to the proposed end, that 
the legislators of our days, who had the forma- 
tion of the new code of laws intituled, "/<? 
Code de NapoUon^^^ retained so much of it as 
related to this subject, (only expressing it more 
explicitly,) in the Code de Commerce^ under the 
title — " Des Contestations e?itre associes, et de 
la maniere de les decider. ^^^\ Indeed, the terms iP®^«2?,^i»*^'« 

I lilV* 1* lit* 3* I »• 

of the modern law are imperative^ and the law 
itself is thus made more effective than it was 
by the ancient edict and ordinance ; and no- 
thing now left to the willoi the parties. 
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The edict of 1560 admitted the principle ; 
' the ordinance of 1673 confirmed the edict, 
and made regulations to put it in practice ; but 
it was not until the Commercial Code was 
promulgated, that the law mas made impera- 
tive and absolute. 

The second volume of " A Greneral Treatise 
on Arbitration in Civil and Commercial Mat- 
* See Preface, ters,^^ (l) by M. de la Bilennerie,* contains at 
length all that has been written by the juris- 
consulies and decided by the courts on this 
subject. From this work we extract the most 
prominent articles in the Code de Commerce. 

Art. 61. Touie contestation entre associes^ et 

pour raison de la sociiti^ sera jugie par 

des arbitres. 
Art. 65* En cas de refus de Pun ou de plu^ 

sieurs des associh de nommer des arbitres^ 

les arbitres sont nommes d^office par le 

tribunal de commerce. 
Art. 56. hes parties remettent leurs pieces 

ei mimoires aux arbitres^ sans aucune for- 

malite de justice. 



(1) TraiU GSniral DE U ARBITRAGE en Matiire Chile 
€t Commerciale, {Paris, 1834. J Tome IL tiire 2. DE 
L'ARBITRAGE FORCfi, (m de V Arbitrage en mati^e de 
SociiU Commerciale, 
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Art. 57. Uassocii en retard de remettre les 
pieces et mimoires^ est sommi de le faire 
dans les dix jours • 

Art. 58. Les ar litres peuvent^ suivant P exi* 
gence des cas, proroger le dilai pour la 
production des pieces. 

Art. 59. S^il n^y a renouveUement de dilai^ 
ou si le nouveau dilai est expirij les 
arbitres jugent sur les seules pieces et mS- 
moires remis. 

Art. 60. En cas de partage^ les arbitres 
nommewt un sur'^rbitre, sHl n^est nommi 
par le compromis ; si les arbitres sont dis- 
cordans sur le ckoixj le sur^arbitre est 
nommS par le tribunal de commerce. 

Art. 60. Lejugement arbitral est motivL 
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